Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



D.oiiiz«iB,Google 



w 



HARVARD LAW LIBRARY 



DFO 



rn 



tGooi^le 



if 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



DAUPHIN COUNTY REPORTS 



THE DECISIONS OF THE JUDGES OF THE 12TH JUDICIAL DIS- 
TRICT AND THE DECISIONS OF THE HEADS OF 
DEPARTMENT OF THE STATE 
GOVERNMENT. 



Edited By 

GEORGE R. BARNETT 

Of the Dauphin County Bar 



VOL XX. 



IIARRISBURG. PA. 

WARBEN O. FOSTER 

1917 ■ 



D.gitize<)t.yG00glc 



TABLE OF C ASES 

Altoona, Caldei'wood vs 45 

American Lumber & Mfg. Co. vs. Chayne, et al 40 

Andrews & Hitchcock Iron Co., Com. vs 143 

Anthracite Coal Mines, Laboi' in 91 

Appropnations for Board of Game Commissioners, 69 

Appropi-iations for return of Collateral Inheritance tax, . 68 

Assigned Estate of Theodore G. Carman, 184 

Attick vs. Beai-, 181 

Audit of Books of Auditor General's Office, 120 

Audit of Books of Auditor General's Office, 132 

Banks, 148 

Banking Associations, 231 

Banking Corporations, Resei-ve Fund, 166 

Bear, Attick, vs 181 

Black, Dougherty, et al., vs 289 

Blanning, et al., vs. Williamstown, 155 

Boilers, Inspection of, 113 

Borough Streets, 319 

Botto, et. al., vs. Hamilton, et, al 57 

Bridge over Cowanesque River, 305 

Building & Loan Associations, 74 

Building & Loan Associations, 295 

Building & Loan Associations, 324 

Buieau of Mai-kets, 322 

Calderwood vs. Altoona, 45 

Casualty Companies, 65 

Charles E. Hires Co. vs. Reuwer, 217 

Chayne, et. al., American Lumbei' Mfg. Co. vs 40 

Child Labor, 235 

Collateral Inheritance Tax, Appropriation for return, . . 68 

Collateral Inheritance Tax, 147 

Collateral Inheritance Tax 191 

Columbia National Bank vs. Powell, 102 

Commercial Feitilizers, 233 

Commissioner of Banking, powei's, 198 

Com. vs. Andrews & Hitchcock Iron Co 143 

Com. vs. Diamond Rubber Co. of New York 5 

Com. vs. Farmers' Mut. Fiie Ins. Co. of Crawford Co. . . 123 

Com. vs. Harrisbuig Light & Power Co 152 

Com. vs. Hoover & Smith Co 80 

Com. vs. Imperial Pneumatic Tool Co 1 

Com. vs, Keister, 72 

Com. vs. Lane, 230 

Com. vs. Pension Mut. Life Ins. Co 51 

Com. vs. Schwarschild & Sulsberger Co. of America, .... 6 
Com. vs. Snyder, et. al 297 

i:qi,.o::::,GoO'^Ic 



TABLE OF CASES t 

Com; vs. Union Casualty Ins. Co 50 

Com, vs. United Cigar Stores Co., 12 

Com. vs. Williamsport Rail Co., 88 

Convict Labor, 263 

Cowanesque River Bridge over 305 

Delawaie River, Toll Bridges over, 202 

Deputy Commissioner of Banking 87 

DeShong, Stambaugh vs 213 

Diamond Rubber Co. of New York, Com. vs 5 

Dougherty, et. al., vs. Black, 289 

Dover-Rossville Transit Co. application of, 308 

Drueding Brothers, et. al.. Roller vs 78 

Elections by Soldiers in actual Military Service, 283 

Employees of House of Representatives, pay of 88 

Employment of women, 282 

Executors and Administrators, 201 

Farmei-s' Mutual Fire Ins. Co., Com vs 123 

Federal Reserve Banks, 333 

Federal Taxes, 327 

Franklin Fire Ins. Co., Ill 

Front Street, Harrisburg, opening of 251 

Game Commissioners, 279 

Game Commissioners, appropriations, 69 

Garman, Assigned Estate of, 184 

Germantown Trust Co., vs. Powell, 106 

Hall vs. Pittsburg Goal Co 22 

Harrisburg Gas Co., Yoselowitz vs 318 

Harrisburg Light & Power Co. Com vs 152 

Hoagland vs. Berwind-White Coal Mining Co., 48 

Hoover & Smith Co., Com. vs 80 

Hospitals, Re-imbursement, 18 

Hulings vs. Woods, 260 

Industrial Disputes, 198 

Imperial Pneumatic Tool Co., Com. vs I 

Insurance and Surety Companies, 125 

Keefer et. al., vs, Keefer, 14 

Keister, Com. vs 72 

Lamorelle, et. al., vs. Woods, 302 

Lane, Com. vs 230 

Long, Rettew, et. al., vs. 182 

Massachusetts Bonding & Ins. Co., Messinger vs 168 

Mattresses, Sale of, 31 

McGill vs. Middletown Car Co., 169 

Measuring pumps, 85 

Messinger vs. Massachusets Bonding & Ins. Co., et al. . . 168 



;obyGoO'^lc 



-vi TABLE OF CASES 

, , Page 

Messingei', Wilde vs 179 

Middlefown Car Co., McGill vs 169 

Mines and Mining 150 

Mines and Mining 242 

Mothers' Assistance Fund, 339 

Motion Picture Films, 216 

Muddy Creek, Bridge over, 24 

fJoecker vs. Woods, 187 

Noxious Animals, 238 

. Nurses, Registration of, 119 

Qleomargarme, Sale of, 215 

Qptomiatry, Pi'actice of, 331 

, Penal Institutions, 257 

j^uoples' Ti;iisl Co. fif PUi.^-burgli vs. Woods, ft ai., .... 288 
Persons under sentence of death, inquiry into mental 

-"-'i*'"" 63 

vs 22 

1 Bank, vs 102 

,t Co. vs 106 

)i Pittsburgh vs 95 

' Superintendents, 202 

Co., Taxes, 211 

119 

als, 18 

93 

of Grand Rapids, 245 

3yes, 338 

182 

J Co. vs 217 

hers, et. al 78 

jre Labor is Perfoimed 29 

n- Co. of America Com. vs 6 

"297 

, et. al., vs 135 

Shong, 213 

255 

y Sei-viee of the United States, 241 

; of United States, 248 

276 

nt, Purchase of Tollhouses, . . 159 

yes, Ti'aveling expenses, 34 

117 

ard, ^ 196 

Id, 108 

jUgations, 25 



D.gitize<)t.yG00glc 



TABLE OF CASES vii 

Pajje 

Taxation of Coi-porate Obligations, 131 

Thompson, et. al., vs. Snyder, et. al 135 

Traveling Expenses of State Officials and Empoyes 34 

f wibill vs. Woods, 266 

Underwriter's Associations, 270 

L'ndei-writers' Associations, 272 

Union Casualty Ins. Co., Com. vs 50 

Union Trust Co. of Pittsburgh, va. Powell, 95 

United Cigar Stores Co., Com. vs 12 

Volunteer Police, 334 

Wilde vs. Messinger, 179 

Williamsport Rail Co., Com. vs 83 

Williamstown, Blanning vs ■. 155 

Woods, Hulings vs 260 

Woods, Lamorelle, et. al., vs 302 

Woods, Noecker, vs 187 

Woods, et. al., Peoples' Trust Co., of Pittsburgh vs 288 

Woods, Twibill vs 266 

Workmen's Compensation -. 325 

Workmen's Compensation, Salaries of Referees and 

Clerks 160 

Yoselowitz vs. Harrisburg Gas Co., 318 



D.gitize<)byG00glc 



D.oiiiz«iB,Google 



THE 
DAUPHIN COUNTY REPORTS 

CONTAINING THE CA^ES DECIDED BY 

JndlBG of tbo Tf tlltb JntUciil District cI PeimsylTula 

AND THE 

DftcislODs Of titfl Departments of tilt Stite GoTernmeDt 



COMMONWHALTH OF PENNSYLVANIA VS. ThE IMPERIAL 

Pneumatic Tool Company. 
Foreign corporations — Bonus on capital employed in Penn- 
sylvania — Act of May 8, igoi. 
The word "capital" as used in the bonus Act of May 8, 1901, 
P. L. 150, means property or assets employed in the state. 

The bonus imposed by the Act of May 8, 1901, P. L. 150, is upon 
property or assets employed in this state, and upon any increase 
thereof, and not upon capital stock represented therein. 

Appeal from settlement for bonus on increase of capital 
employed in Pennsylvania by a foreign corporation. C, P. 
Dauphin Coimty, No. 312, Commonwealth Docket, 1912. 

IFm.' M. Hatgest, Deputy Atty. General, for plaintiff. 

Homer Shoemaker, for defendant. 

KuNKEr., P, J., December 21. 1916. 

This case has been submitted for determination by the 
parties to the Court. It is an appeal from the settlement of 
the Accoimting Officers of the Commonwealth against the 
defendant company for the bonus on the increase of its 
capital employed in the State. The facts are as follows: 



On August 21, 1912, an account was settled against the 
company in which it was charged with $123.28, the bonus 
at the rate of one-third of one per cent, on $36,984.00, the 
increase of its capital employed in this State. From the 
settlement it duly appealed. 
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Commonwealth vs. The Imiierial Pneumantic Tool Co. 

The company was incorporated under the laws of the 
State of New York, September 18, 1902, and qualified to do 
business and began business in this State on that day. Its 
authorized capital stock is $100,000.00, and the amount of 
capital paid in is $98,000.00. In the year 1911 the amount 
or gross value of its assets or property employed in this 
State was $186,553.28, an increase of its capital of $36,984.00 
over the amount previously employed. 

DISCUSSION, 

. The Commonwealth's claim for the bonus is made under 
the Act of May 8, 1901, P. L. 150, which provides, "That all 
corporations, limited partnerships or joint stock associa- 
tions, except foreign insurance companies, chartered or 
created by or under the laws of any other State or of the 
United States, or of any foreign country, whose principal 
office or chief place of business is located in -this Common- 
wealth, or whichhave any part of their capital actually em- 
ployed wholly within this State, in addition to compljdng 
with the laws now in force as to such corporations, limited 
partnerships or joint stock associations, shall pay to the 
State Treasurer, for the use of the Commonwealth, a bonus 
of one-third of one per centum upon the amount of their 
capital actually employed or to be employed wholly within 
the State of Pennsylvania, and a like bonus upon each 
subsequent increase of capita! so employed." 

The sole question presented is whether the "capital" upon 
which the act imposes the bonus is to be interpreted to 
mean the property or capital stock of the company. Pri- 
marily "capital" means property employed in carrying on 
a business, and the word must be given that meaning in 
this act unless there be something therein which indicates 
the leg^islative intention to use it in some other sense, or as 
contended by the defendant, in the sense of capital stock. 
We can find nothing in the act evidencing any such inten- 
tion, unless it be the provision in section two requiring the 
companies to report to the Auditor General annually their 
authorized capital stock and the amount of their bonded 
indebtedness. It must be conceded that this information 
would throw no light on the amount or the value of prop- 
erty employed in the State if "capital" was intended to 
mean property, but would be of some significance in de- 
termining the value or amount of the capital stock. Hence 
it may be argued that the Legislature intended to impose 
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Commonwealth vs. The Imperial Pneumantic Tool Co. 

the bonus on the amount or value of the capital stock. But, 
on the other hand, it is to be noted that in the same report 
the company is required lo return not only the amount of 
its capital stock but also the amount of the capital paid in, 
the capital paid in evidently being the money or property 
paid in to constitute the capital stock. Then follows the 
item directed to be reported of "the amount of capital em- 
ployed wrholly in the State." It thus appears that there is 
a distinction drawn by the act itself between capital stock 
and capital paid in or capital employed in the State, and 
that capital paid in and capital employed in the State are 
used in the same sense. Although Section two may throw 
but little light upon the question, yet it contains, we think, 
more evidence that "capital" in Section one was intended 
to mean property or assets than that it was intended to 
mean capital stock. 

It is suggested that the policy of the Legislature has 
been to impose the bonus in the case of domestic companies 
upon their capital stock and that therefore the word "capi- 
tal" in this act, which imposes a bonus on foreign com- 
panies, should be interpreted to mean capital stock; other- 
wise foreign companies would be required to pay the bonus 
on their assets and property employed in the State and 
domestic companies on their capital stock. 

It is true that the bonus is imposed on the authorized 
capital stock of domestic companies and on the actual in- 
crease thereof, but at the time the rate of bonus is applied 
and the amount of bonus is fixed the capital stock, if fully 
paid, or the increase thereof, and the property paid in 
thereon, are of the same amount or value, so that when 
domestic companies pay bonus on their capital stock or 
on the increase, they, in effect pay on at least the amount 
or value of their assets or property or of their capital paid 
in. Consequently it makes no substantial difference in 
their case whether the bonus be computed on the capital 
stock or property. But this is not so in the case of foreign 
companies. Usually the value of the property employed 
by them in this State, when the bonus is computable, is 
considerably greater than either the nominal or actual value 
of the proportion of their capital stock represented here. 
The actual value of the stock is affected by indebtedness 
and other considerations influencing value. In such in- 
stances, if "capital" were held to mean capital stock, the 
basis for the computation of bonus would be more favorable 
to the foreign companies. We are not convinced that such 
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Commonwealth vs. The Imperial Pneumantic Tool Co, 

a result was intended by the statute. But if the word be 
given its primary meaning, the basis would be practically 
.the same for both classes of companies. 

In addition, it is to be observed, that in the legislation 
of the State imposing bonus upon capital stock the bonus 
is imposed on the capital stock eo nomine. The use of the 
word "capital" and not capital stock in the act before us 
is therefore not without significance. .\nd in the legislation 
of' the State subjecting capital stock to taxation at its 
actual value, the LegiSature has not failed to require a 
specific report to the Accounting Officers of such informa- 
tion as will enable them to ascertain the value of the stock. 
The absence from the present act of the requirement of a 
similar report is also not without significance. 

The authorities cited to us in which the word "capital" 
i& held to mean capital stock are of little aid in this con- 
troversy. The meaning of the word in each case neces- 
sarily depends upon the connection in which it is used and 
the association in which it is found. 

We find nothing therefore which would warrant us in de- 
parting from the primary and common meaning of the 
word "capital" and in interpreting it to mean capital stock. 

CONCLySION, 

We conclude : 

1. That the word "capital" as used in the bonus Act of 
May 8, 1901, P. L. 150, means property or assets employed 
in the State. 

2. That the bonus imposed by that Act is upon the com- 
pany's assets or property employed in the State and upon 
any increase thereof and not upon its capital stock repre- 
sented therein. 

3. That the defendant is liable for the bonus of one-third 
of one per cent, on the amount of its assets or property, 
actually employed in the State and on the amount of the 
increase thereof. 

4. That the Commonwealth is entitled to recover as 
follows : 

Increase of capital actually employed in 

the State $36,984 00 

Bonus at rate of one-third of 1%, $123 28 
Interest, October 21, 1912, 30 48 
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Commonwealth vs. Tlie Diamond Rubber Co. of .New York. 

Attornev General's Commission. . 

5%', 7 68 

Total, $161 44 ' 

for which sum judgment is directed to be entered against 
the defendant and in favor of the Commonwealth, unless 
exceptions be filed within the time limited by law. 



Commonwealth of Pennsylvania vs. The Diamond 
Rubber Company of New York. 

Foreign corporations — Bonus on capital employed in Penn- 
sylvania — Act of May S, igoi. 
The word "capital," is used in the Act of May 8, \90\. P. L. 
150, means property and assets and not capital stock. 

Appeal from settlement for bonus on increase of capital 
employed in Pennsylvania by a foreign corporation. C. P. 
Dauphin County, No. 212, Commonwealth Docket, 1911. 

Wm. M. Hargest, Deputy Attorney General, for plaintifT. 

Homer Shoemaker, for defendant. 

KuNKEL, P. J., December 21, 1916. 

The defendant company has appealed from the settlement 
of the account against it for bonus on the increase of its 
capital employed in this State. The case has been submitted 
to the Court for determination pursuant to the Act of April 
22, 1874, P. h. 109. The facts are not in dispute, and are 
as follows : The defendant is a corporation of the State of 
New York and is engaged in business in this State. Its 
authorized capital stock is $10,000.00 and its paid in capital 
stock is $10,000.00. During the year 1910 the gross value 
of its assets or property employed in this State was, ex- 
clusive of cash and current assets, $200,039.51, and the 
Mnount of its total assets for that year was $2,245,105.98. 
On July 17. 1911, this account was settled against it for the 
bonus on the increase of its capital employed here of 
$120,479.00. amounting to $401.60. 

The sole question presented is whether the bonus im- 
posed upon foreign companies by the Act of May 8, 1901, 
P. L. 150, is to be computed upon the capital or upon the 



D.gitize<)t.yG00glc 



6 DAUPHIN COUNTY REPORTS Vol. 20 

Commonwealth vs. Schwarschild Si. Sulzberger Co. of America. 

proportion of capital stock employed by them in this State. 
The same question was raised in the case of Commonwealth 
of Pennsylvania vs. The Imperial Pneumatic Tool Company, 
in this Court, to No. 312 Commonwealth Docket, 1912, in 
which we this day filed an opinion, to which we now refer, 
holding that the word "capital" in the Act of 1901 is to be 
interpreted to mean property and assets and not capital 
stock. 

Accordingly, we find the defendant company is indebted 
for bonus on the increase of its capital or property employed 
in this State as follows ; 

Increase of capital employed, $120,479 00 

Bonus at rate of one-third of 1%, $401 60 

Interest from Sept. 17, 1911 126 52 

Attorney General's Commission, 26 40 



Total, $554 52 

for which sum judgment is directed to be entered in favor 
of the Commonwealth and against the defendant, unless 
exceptions be filed within the time limited by law. 



Commonwealth of Pennsylvania vs. Schwarschild 
& Sulzberger Company of America. 

Foreign corporations — Bonuj on capital employed in Penn- 
syhania — Act of May 8, igoi. 
Under the Act of May 8, 1901, P. L. 150, the basis for bonus is 
the amount of property employed in the state. This means the 
value of the property and not the value of stock, aided by fran- 
chises and other matters affecting value. 

Appeal from settlement for bonus on capital of foreign 
corporation, employed in Pennsylvania. C. P. Dauphin 
County, No. 387, Commonwealth Docket, 1911. 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 
Robert Snodgrass and Snodgrasi y Smith, for defendant. 
McCarrell, J., December 21, 1916. 
Trial by jury has been duly waived in this case. From 
the testimony suljmitted we find the following: 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS 7 

Com m on wealth vs. Schwarschild & Sulzberger Co. of America. 

STATEMENT OF FACTS. 

The defendant was incorporated February 10, 1904, under 
the laws of the State of New Jersey. It began business in 
Pennsylvania October 26, 1909, and filed a report May II, 
1911, for the purpose of having settled the amount of bonus 
it was required to pay. This report showed that its capital 
stock was $250,000, $100,000 of which was issued as pre- 
ferred stock. The report further claimed that the amount 
of capital stock wholly employed in Pennsylvania was 
$53,275, and that during the year ending November 30, 1910, 
the average amount of stock in trade carried in Pennsyl- 
vania was $245,000. The accounting officers contending 
that the bonus was to be computed on the amount of capital 
employed in Pennsylvania fixed this amount, based upon 
statements contained in the company's report as to the value 
, of its capital stock for the same year at $685,706, and 
charged the company with a bonus of one-third of one per 
cent, thereon, amounting to $2,285.69, This settlement was 
made September 25, 1911, and the defendant duly appealed 
therefrom. 

The defendant company contends that the bonus is based 
upon the proportionate amount of the value of the com- 
pany's capital stock employed in Pennsylvania, and claims 
that this proportion is $53,275. The defendant has paid 
a bonus of $177.58, based upon this contention. The ques- 
tion now to be determined is whether the bonus is to be 
computed upon the proportionate value of the capital stock 
of the defendant company employed in Pennsylvania, or 
upon the amount or value of capital employed wholly within 
the State. 

DISCUSSION. 

The Act of May 8, 1901, under which the settlement in 
this case was made provides that foreign corporations "shall 
pay to the State Treasurer for the use of the Commonwealth 
a bonus of one-third of one per cent, upon the amount of 
their capital actually employed or to be employed within 
the State of Pennsylvania, and a like bonus upon each sub- 
sequent increase of capital so employed." The bonus is 
upon the amount of capital actually employed or to be 
employed. The act makes no mention of capital stock 
except to inquire the amount of the authorized capital stock 
of the company. The language of this statute differs from 
the statutes relating to bonus on domestic corporations. 
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til vs. Schwarschild & Sulzberger Co. of America. 

The Act of May 1, 1869, P, L. 113, relating to domestic 
companies, directs the payment of "a bonus of one-quarter 
of one per cent, upon the amount (if capital stock which 
said company is authorized to have." All our subsequent 
statutes relative to bonus pavable bv domestic corporations 
fto wit: April 18', 1874, P. L. 62; April 29, 1874, P. L. 107; 
May7, 1889, P. L. 115;Junel5, 1897, P. L. 156;May3, 1899, 
P. L. 189) impose it upon the capital stock, and the Acts -of 
June 15. 1897, P. L. 156, and May 3, 1899, P. L. 189, require 
payment of a bonus of one-third of one per cent, upon the 
amount of capital stock which the company is authorized 
to have and a like bonus upon any subsequent increase 
thereof. 

The Act of May 8, 1901, P. L. 150, already referred to, 
is the original act requiring the payment of bonus by foreign 
corporations doing business in this State. The act does 
not require any investigation as to the value of the capital 
stock and it does not ask for information necessary to en- 
able the value of its capital stock to be accurately ascer- 
tained. The application or report requires only a statement, 
as follows: 

1. The state or country in which incorporated 
or created. 

2. The date of incorporation or organization. 

3. The location of its chief office in this State. 

4. The name and address of its president and 
treasurer. 

5. The amount of its bonded indebtedness. 

6. The amount of its authorized capital stock. 

7. The amount of capital paid in. 

8. The amount of capital employed wholly in the 
State of Pennsylvania. 

These matters are very different from what is required 
from corporations making reports for the purpose of having 
the actual value of capital stock ascertained for the purpose 
of taxation. Here there is no inquiry as to the gross earn- 
ings of the corporation, its net earnings, total amount of its 
business or property, the dividends paid, or the prices at 
which sales of stock have been effected. The acts already 
referred to with respect to domestic corporations require 
the payment of bonus not upon capital employed, but upon 
the authorized capital stock of the corporation. The act 
we are here considering imposes the bonus not upon capital 
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Commonwealth v>. Scbwarschild & Sulzberger Co. of America. 

stock but upon capital actually employed within the State. 
If the Legislature intended that the bonus was to be paid 
on the value of the capiul stock it is strange that the 
Janguage of the acts imposing bonus upon domestic cor- 
porations was not followed. Bonus is payable only once, 
unless there be an increase of capital stock or capital em- 
ployed. Domestic corporations naturally pay the bonus 
upon the authorized capital, and this is payable at the crea- 
tion of the corporation and before the investment of capital 
has resulted in profitable management and an increase in 
the actual value of the shares of capital stock. According 
to the report of the defendant company, which was offered 
in evidence here with respect to the value of its capital 
stock for the year 1910, it appears that the value of the 
proportion of its capital stock employed in Pennsylvania 
was $53,275. The value of real property employed in Penn- 
sylvania was $180,951.60. Its cash and current assets were 
^40,688.18. Its merchandise was $163,066.69. Its liabUi- 
ties in Fennsylvania were $632,431.47. Capital may be 
either cash or property, real or personal, and from this re- 
port the company apparently had employed in Pennsylvania 
property and merchandise amounting to $344,018. The 
cash and current assets mentioned in this report are un- 
certain in their character and no testimony \yas offered by 
the Commonwealth to indicate particularly what amount 
of cash was in Pennsylvania, in what way it was used, or 
of what the current assets consisted. Under this may have 
been included bills receivable and current accounts, If so, 
according to the decision in the case of Commonwealth vs. 
G. W. mlis Co., 237 Pa. 238, this item cannot be considered 
as any part of the basis for bonus settlement. In this case 
it is said, pagt 330: 

"The bills and accounts receivable certainly do 
not represent capital actually employed wholly 
within the State of Pennsvlvania. This may in- 
dicate to some extent the volume of business done 
by the corporation in the State, but the bonus is 
not payable upon the volume of business from year 
to year, but upon capital actually employed within 
the State." 

From the capital stock report for the year 1910, it ap- 
pears that the total value of all the assets of the company 
was $3,217, 737, and the value of all the assets in Pennsyl- 
vania was $685,706. From these figures it appears that, 
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f'^fiiVfr of $250,000, being the whole capital, amounts to 
$53^275, upon which sum alone the defendant contends it 
is liable for bonus. If the bonus can properly be based 
upon this proportionate value of the capital stock em- 
ployed, the company would be permitted apparently to have 
and actually employ in Pennsylvania capital of a very much 

■ larger amount without payment of any bonus. There can 
be no doubt that the company had in Pennsylvania and 
was actually employing or using property of the value of 
^44,018. The Act of 1901, by its terms seems to require 
that the bonus shall be paid upon this amount. It is true 
that the terms "capital" and "capital stock" are some times 
properly regarded as synonymous terms. Capital is the 
money contributed for corporate purposes and may be ex- 
pended for any proper corporate use. When invested in 
property it becomes capital stock, which is issued in shares 
to the stockholders in proportion to their respective contri- 
butions of capital. The value of capital stock is therefore 
primarily the value of the corporate property. Successful 
corporate activity naturally will increase the market value 
of the shares and cause them to sell in the market for more 

. than par. Unsuccessful operation will naturally lower the 
market value. The value of the capital stock is presumably 
the value of all the property owned by the corporation, 
unless there be indebtedness, and indebtedness must neces- 
sarily be considered in estimating the market value. 
Whether or not the total iildebtedness should be deducted 
from the market value or par value of the stock requires 
■careful consideration in each case. The practice has been 
not to deduct it absolutely, but to give it such consideration 
as in the judgment of the court it deserves to have in fixing 
the market value of the stock. The five mill tax on the 
value of capital stock is always ascertained and adjusted 
in this way, because the tax is by the terms of the taxing 
statute imposed upon the market value of the stock as ascer- 
tained by sales made between certain limited periods and 
from the consideration of all relevant facts bearing upon 
the question of value. The bonus, however, according to 
the terms of the Act of May 8, 1901, is payable not on the 
"value of capital stock, but upon the amount of capital 
actually employed in Pennsylvania, and the inquiry in every 
■case of that kind is simply as to the amount of capital 
employed in the State, which, as a general rule will be found 
to be the actual- cost or value of the property within the 
limits of the State. There is no question as to the value 
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of the corporate franchise of a foreign corporation in ascer- 
taining the basis for the bonus to be paid in Pennsylvania. 
The franchise of the corporation has been granted by the 
State which created it, and we cannot tax the value of a 
franchise or consider it in adjusting the bonus paid for the 
privilege of doing business in Pennsylvania. The bonus 
upon our domestic corporations, while nominally ascer- 
tained by the amount of capital stock, does not provide for 
any inquiry as to the value of the capital stock. It is fixed 
by the amount of authorized capital and is payable on the 
amount originally authorized and upon any subsequent in- 
crease of the amount. This of course makes the nominal 
value of capital stock the basis for the bonus. At the be- 
ginning of corporate existence the amount of capital, 
whether contributed in cash or in property is the amount 
upon which the bonus is computed. To permit fixing the 
value of capital stock as a basis for the bonus to be paid 
by domestic corporations and the value or amount of capital 
employed in the State to be made the basis for the bonus 
of a foreign corporation would apparently lead in some 
cases to discriminations, which we cannot presume were 
intended to be made by the Legislature. The language of 
the Act of 1901 imposes the bonus upon the amount of 
capital actually employed and the failure to provide in the 
statute any inquiry as to facts from which the value of 
capital stock could be accurately ascertained, as also the 
other matters herein referred to, lead up to adopt that con- 
struction of the act which makes the basis for the bonus the 
amount of property employed in the State. This means 
the value of the property and not the value of stock aided 
by franchises and other matters affecting value. 

In the present case we therefore have reached the fol- 
lowing : 

CONCLUSION. 

The amount of capital employed wholly 
within the State by the defendant 
company was : 

Real property $180,951 60 

Merchandise, 163,066 69 

— $344,018 29 



The bonus of one-third of 1% 

upon this amount is $t,146 72 

The defendant company has 

paid on account of bonus, 177 58 



Balance of bonus, . . . $969 14 
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Interest Nov. 25, 1911, to Nov. 

17, 1916, 288 86 

$1,258 00 
Attorney General's commission 

5%, 62 90 

Amount now due Common- 
wealth $1,320 90 

We therefore direct that judgment be entered in favor 
of the Commonwealth and against the defendant for the 
sum of $1,320.90, unless exceptions be hied within the time 
limited by law. 



Commonwealth of Pennsylvania vs. United Cigar 
Stores Company. 

Foreign corporations — Bonus on capital employed tn Pennsyl- 
vania — j4ct of May 8, igoi. 
Under the Act of May 8, 1901, P. L. ISO, the basis for bonus 
is the amount of property employed in the state. This means 
the value of the property and not the value of the stock, aided by 
franchises and other matters affecting value. 

Appeal from settlement for bonus on capital of foreign 
corporation, employed in Pennsylvania. C. P. Dauphin 
County, No. 388, Commonwealth Docket, 1911. 

fFm. M. Hargest, Deputy Attorney General, for plaintiff. 

Robert Snodgrass, for defendant. 

McCarrell, T-, December 21, 1916. 

Trial by jury has been duly waived. We have examined 
the testimony submitted and find therefrom the following: 

STATEMENT OF FACTS. 

The 'defendant was incorporated May 16, 1901, under the 
laws of New Jersey. It began doing business in Pennsyl- 
vania in October, 1902. Prior to 1910 it had employed in 
this State capital to the amount of $94,200, upon which it 
had paid the bonus. By the report of 1910, it appeared that 
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the company had employed in Pennsylvania personal prop- 
erty and fixtures amounting to $191,451.80, and that It had 
in Pennsylvania an average bank account of $30, 162.34. These 
two items amount to $221,614.14, and constitute the amount 
or value of capital employed in Pennsylvania. The amount 
previously employed was $94,200, so that it appears that the 
defendant has increased the amount or value of capital em- 
ployed in Pennsylvania to the extent of $127,414.14. The 
bonus of one-third of one per cent, computed upon this 
amount is $424.71. The total authorized capital of the de- 
fendant company is $2,000,000, and the amount paid in is 
$1,650,000. The defendant contends that the bonus is to 
be computed only upon the proportionate value of its capital 
stock employed in Pennsylvania, or upon $53,790. 

DISCUSSION. 

The question here raised is the same as that which was 
considered in case of Commonwealth vs. Schwarschild and 
Sulzberger Company of America, 387 Commonwealth 
Docket, 1911, and in Commonwealth vs. Pneumantic Tool 
Company, 312 Commonwealth Docket, 1912. We refer to 
what we have stated in these cases as the reason for 
the conclusion we have reached in this case. The 
bonus is to be computed upon the amount or value of 
capital employed in the State. The defendant company 
paid this bonus upon the amount originally employed, to 
wit, $94,200, but has not paid any bonus upon the increase 
of capital thus employed, being $127,414.14, We therefore 
have reached the following: 

CONCLUSION. 

The defendant is liable for the bonus of one-third of one 
per cent, on its increase of capital, $127,414.14, or 

In the sum of $424 71 

Interest Nov. 25, 1911, to Dec. 20, 1916, 129 18 



$553 89 
Attorney General's commission, 5%, ... 27 69 

Amount due Commonwealth, $581 58 



for which sum judgment is now directed to be entered in 
favor of the Commonwealth and against the defendant, un- 
less exceptions be filed within the time limited by law. 
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Caroline R. Kegfrr, Frank R. Keeper, Marv F. Foltz, 
Edith M. Paxton, Caroline Duncan Palmer, as;d 
Thomas Duncan, Plaintiffs, vs. Horace A, Keefer, 
Defendant. 

Equity— Deeds unlawfully obtained after delivery and retained 
by grantor — Surrender. 
Tf, after the execution 'and delivery of deeds, the grantor unlaw- 
fully takes possession of them, a court of equity wilt compel their 
surrender to the proper parties, or the execution and delivery of 
duplicates if the originals have been lost or destroyed. 

Bill in equity to compel surrender of deeds. C. P. Dau- 
phin County No. 557 Equity Docket, 1915. 

Paul A. Kunkel, for plaintiffs. 

Wm. M. Hain and John A. Herman, for defendant. 

McCarrell J., December 28, 1916. 

The parties to this bill are children of Major John B, 
Keefer, late of the City of Harrisburg, Pennsylvania, 
deceased. From the testimony submitted we find the follow- 
ing, 

statement of facts. 

Major John B. Keefer was a retired officer of the United 
States Army and had rendered active service in several of 
the western states. At the time of his decease he owned 
personal estate and seven parcels of real estate in Pennsyl- 
vania and elsewhere, particularly described in Exhibits A 
to G, inclusive of both, made part of this bill. Several 
years had elapsed from the date of the death of Major 
Keefer when his children, who are parties to this bill, 
agreed among themselves upon a settlement to be made 
■ between them with respect to the share of Horace A, 
Keefer, the defendant herein. By this agreement, which 
was in writing, the plaintiffs were to pay to Horace A. 
Keefer the sum of Thirty thousand dollars for his interest 
in the estate of his father. Paul A. Kunkel, Esq. repre- 
sented the plaintififs, and Conrad Hatnbleton, Esq. of Car- 
lisle, one of the most reputable members of the Cumberland 
County Bar, represented the defendant, Horace A. Keefer. 
They met at the office of Mr. Kunkel in Harrisburg on 
November 10, 1914, for the purpose of consummating the 
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arrangement previously made. Deeds had been prepared 
which were then signed and acknowledged by Horace A. 
Keefer, At the same time Horace A. Keefer signed and 
acknowledged the release of all his right, title and interest 
in and to the estate of his father, Major John B. Keefer. 
These deeds and this release were examined by Mr, Keefer 
and by his counsel, Mr. Hambleton. They were acknow- 
ledged before Walter R. Sohn, a Notary Public. These 
deeds, seven in number, are made part of the plaintiffs 
bill as Exhibits A to G, inclusive, and the release referred 
to is also made a part of the bill as Exhibit H. It was then 
agreed that a deed should be made by the plaintiffs to the 
defendant, Horace A. Keefer, for what is known as the 
Linglestown farm, in the possession of said Keefer, for 
the price or valuation of Eight thousand dollars, which 
sum, by agreement of the parties, was to be deducted from 
the Thirty thousand dollars hereinbefore referred to. This 
deduction was made and the check of Mr, Kunkel and Mr. 
Hambleton, as Trustees, drawn upon the Mechanics Bank 
of Harrisburg to the order of Horace A. Keefer for the 
sum of Twenty-two thousand dollars was then and there 
delivered to Mr. Hambleton as the attorney for Horace A. 
Keefer, The deeds and release which had previously been 
executed by Horace A. Keefer were then and there de- 
livered to Paul A. Kunkel, Esq., for the plaintiffs in this 
bill. Thus the settlement between Horace A. Keefer, the 
defendant, and the other heirs of Major John B. Keefer, 
deceased, was fully consummated. Mr. Keefer and Mr. 
Hambleton, his attorney, left Mr. Kunkel's office. The 
deeds and release which had been delivered by Horace A. 
Keefer were laid upon Mr. Kunkel's desk. Mr. Keefer 
says that when he and his attorney, Mr. Hambleton, left 
Mr. Kunkel's ofifice it was for the purpose of going to the 
bank and getting the money for the check. Mr. Hambleton 
suggested that the amount of his fee be fixed before they 
went to the bank, and proposed that they go together to 
the Bolton House for the purpose of talking it over. Mr, 
Keefer insisted that Mr, Hambleton's fee had already been 
, agreed upon and declined to enter into any discussion as 
to the amount. Mr. Hambleton at page 80 states what 
occurred between him and his client, Mr. Keefer, as follows : 
"Well, I said to him, 'no, there is the matter of 
my fee to be adjusted. We will go down to the 
Bolton House, where we always met to transact 
business;' he stated, 'no, there was nothing to 
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settle about the fee, that had been agreed upon,' 
that I had agjeed to take a thousand dollars, and I 
said that I made no such agreement to the best of 
my recollection, and he then began to use very 
abusive language, and I said, 'no, just cool off a 
little Horace and go along down to the Bohon 
House and we will talk it over,' and he said, 'no, 
I will not do it,' and he said, 'I will go back to Paul 
Kunkel's office,' and he turned and went back to 
the Telegraph Building and went in the door. I 
said to him as he left, 'I will go down to the Bolton 
House and will stay there for about an hour, and 
if you then conclude to come down and talk this 
matter over, why we will adjust it.' Now I never 
saw Mr. Keefer from that time on until a hearing 
that was held some time last summer on a rule. 
The whole difficulty arose concerning the fee. 
Everything was perfectly satisfactory until the 
question of the fee arose." 

Mr. Keefer's testimony is substantially to the same effect. 
At page 85 he was recalled and testified as follows : 

"Q. You want to contradict some of the testi- 
mony of Mr, Hambleton about going to the bank 
and matters of that kind ; was anything said about 
that? 

"A. Nothing on earth about going to bank; ■ 
that is where we started for ostensibly, but there 
wasn't anything said about it, but Mr. Hambleton 
said, 'Let's go and talk about my fee.' I said, 
'No, that is already agreed upon' and he said it 
was not. Now, if your Honor please, I would like 
to confirm the fact that it .had already been con- 
firmed in the presence of my brother-in-law, Harry 
Paxton, before I signed the contract of April 22, 
1914." 

It is manifest from all the testimony that Mr. Keefer and 
Mr. Hambleton, his attorney, left Mr. Kunkel's office after 
the deeds and release had been delivered to Mr. Kunkel for 
the plaintiffs in this case, and that a dispute arose in regard 
to Mr. Hambleton's fee, which caused them to separate. 
Mr. Keefer went to Mr. Kunkel's office. The deeds and 
release which had already been delivered were upon Mr. 
Kunkel's desk and he was in an adjoining room talking over 
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the telephone. Mr. Keefer saw the papers upon the desk, 
and without Mr. Kunkel's knowledge or consent, unlaw- 
fully took the same into his own possession and carried 
them away from his office, refusing upon numerous requests 
to return them. The plaintiffs then filed this bill for the 
purpose of compelling their return. We are fully satisfied 
from the testimony that on November 10, 1914, the agree- 
ment between these plaintiffs and Horace A. Keefer was 
fully consummated, the deeds and release were duly 
executed and delivered by Horace A. Keefer to Mr. Kunke!, 
attorney for the plaintiffs, and the money due to Mr. Keefer 
was then paid by a check to Mr, Keefer'^ order upon the ' 
Mechanics Bank for the sum of Twenty-two thousand 
dollars. The money was in the bank to meet the check. 
The fact that Mr, Keefer and his attorney could not agree 
upon the amount of the attorney's fee gives Mr. Keefer no 
right whatever to repossess himself of the deeds and release 
which had previously been delivered to Mr. Kunkel for the 
plaintiffs. These papers were the property of the plaintiffs 
in this case, and it was a very great wrong on the part of 
the defendant, Horace A. Keefer, to take them away. His 
conduct cannot be too strongly condemned, and he is bound 
according to all the rules of equity and justice to return the 
same to the lawful owners. Defendant's allegation at the 
hearing that he did not intend to release his interest in the 
personal estate of his father, and therefore was justified in 
secretly taking the papers delivered to Mr. Kunkel affords 
not even the slightest excuse for his conduct. It was not 
proven that he had any interest in his father's personal 
estate, while it was distinctly shown by his attorney's 
letter to him, dated November 4, 1914, that he was then 
advised in writing that he had no such interest. This pre- 
tended excuse for his conduct is nothing more than a pre- 
text and avails him nothing. His conduct in t^ing the 
papers is without excuse or right. We therefore direct the 
entry of the following, 

DECREE. 

And now, December 28, 1916, this case came on to be 
heard and was duly argued by counsel and considered by 
the Court, and thereupon it is now ordered, adjudged and 
decreed that Horace A. Keefer, the defendant herein, do, 
within fifteen days from the filing hereof, surrender and 
deliver to the plaintiff's in this case, or to Paul A. Kunkel, 
Esq., their attorney, the deeds and the release referred to in 
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this bill of complaint, bein^ Exhibits A, B, C, D, E, F, G, 
and H, referred to in th^ said bill. In case the originals of 
these papers have been lost, mislaid or destroyed, it is 
ordered, adjudged and decreed that the said Horace A. 
Keefer, the defendant, within the fifteen days aforesaid, do 
execute, acknowledge and deliver exact duplicates of the 
said papers to the said plaintiffs, or their said attorney. This 
decree is directed to be entered by the Prothonotary nisi, and 
if no exceptions be filed thereto within the time limited by 
the rules in equity, he is directed to mark the same as the 
■final and absolute decree in this case. It is now further 
ordered that Horace A. Keefer, the defendant, pay all the 
costs of this proceeding. Upon t^e delivery of the deeds 
and release referred to in this decree in accordance there- 
with the defendant will be entitled to receive from the 
plaintiffs a conveyance in fee simple of the messuage and 
tract of land now in defendant's possession, and known as 
the Linglestown farm. 



Reimbursement of Hospitals for Tre.\tment of th'eir 
, Injured Emploves. 

Hospitals — Reimbursement f6r treatment of their injured 
employes. 

A hospital which has insured its employes in the State Work- 
men's Insurance Fund is entitled to be reimbursed for what it 
has paid for the medical, surgical and hospital treatment of one 
of its injured employes by reason of his injury alone and outside 
of its regular staff of employes and its regular cost of biain- 
te nance. 

Attorney General's Department. Opinion to Dr. H. W. 
Mitchell, Superintendent State Hospital, ^yarren, Pa. 

Keller, Deputy Attorney General, December 9, 1916. 

This Department is in receipt of your several favors of 
the 6th and 23rd ult. relative to reimbursement by the 
Workmen's Compensation Fund to hospitals for treatment 
given by them to their own injured employes. You in- 
quire whether the hospitals have k right to expect reim- 
bursement upon a modest per diem basis for the care given 
Such of their own, injured employes as might be given bed 
treatment and nursing following an injury. 
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The workmen's Compensation Act of June 2, 1915, P. L. 
736, in Section 306 (e) provides : ... 

"During the first fourteen days after disability 
begins the employer shall furnish reasonable sur- 
gical, medital, and hospital services, medicines and 
supplies, as aivl when needed, unless the employe 
refuses to allow them to be furnished by the em- ■ 
ployer. The cost of such services, medicines, and 
supplies shall not exceed twenty-five dollars, un- ■ - 
less a major surgical operation shall be necessary ; 
in which case the cost shall not exceed seventy-five 
dollars. If the employer shall, upon application 
made to him, refuse to furnish such services, medi- 
cines, and supplies, the employe may procure the 
same, and shall receive from the employer the 
reasonable cost thereof within the above limita- 
tions." 

This is a primary duty imposed upon the employer, 
which rests upon him continuously and of which he has not 
been relieved by any subsequent legislation. 

In the Act of June 2, 1915, P. L. 762, creating the State 
Workmen's Insurance Fund, it is provided by Section 20 
that a subscriber to the fund who, within seven days after 
knowledge or notice of an accident to an employe in the 
course of his employment, shall have filed with the Work- 
men's Insurance Board a true statement of such knowledge 
or a true copy of such notice, shall be discharged frohi all 
liability for the payment of compensation for the personal 
injury or death of such employe by such accident, and such 
compensation shall be paid out of the fund. 

This act, therefore, relieves the employer, who is a sub- 
scriber to the State Fund, of all liability for the payment 
of compensation for personal injury or death, provided the 
requirements of the act are complied with. It is provided 
in this section however — 

"That nothing in this section shall discharge any 
employer from the duty of supplying the medical 
and surgical services, medicine, ami supplies re- 
quired by section three hundred and six of The 
Workmen's Compensation Act of 1915; And pro- ■ 
vided further. That any subscriber who has sup- 
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plied such services, medicines, and supplies shall 
be reimbursed. therefor from the fund." 

thus holding the employer primarily responsible for sup- 
plying medical and surgical services, medicine and supplies 
required by Section 3(K of the Workmen's Compensation 
Act and imposing upon the Workmen's Compensation 
Fund only the duty of reimbursing the employer. 

The policy of insurance issued by the State Workmen's 
Insurance Fund reads as follows: 

"THE STATE WORKMEN'S INSURANCE 
FUND HEREBY INSURES, subject to the con- 
ditions hereinafter specified (Name of Employer) 
against liability under Article III of Act 338 of 
the Laws of 1915, known as 'The Workmen's 
Compensation Act of 1915,' and under any amend- 
ments thereof, heretofore or hereafter adopted." 

INCLUDING liability to furnish medical and 
other treatment and care of injured employes as 
required by Section 306 E of the act. 

AND ASSURES to all employes of the insured 
employer whose remuneration is included in the 
payroll upon which the premium for this policy is 
computed, the payment to the persons entitled 
thereto of compensation for accidental injuries or 
accidental death, sustained in the course of employ- 
ment, at the rates and for the amounts provided in 
Article III of the Workmen's Compensation Act 
of 1915. 

* « * * * 

This policy is to be construed by reference to 
the Workmen's Compensation Act of 1915, and 
as heretofore or hereafter amended, which shall 
in all cases govern as to its construction and 
meaning." 

There is, therefore, nothing in the policy which attempts 
to change the provisions of the laws above quoted, or to 
impose upon the Insurance Fund any higher duty than that 
required by the Acts of Assembly above referred to. The 
duty of the Insurance Fund, under these acts, with refer- 
ence to subscribers who have complied with the law, is — 

1. To pay the compensation for personal injury or death 
to the injured employe or his dependents in accordance 
with the Workmen's Compensation Act of 1915. 
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2. To reimburse the employer for moneys expended by 
him in supplying reasonable surgical, medical and hospital 
services, medicines and supplies. 

The word "reimburse" is generally defined to mean "to 
pay back." 
Philadelphia Trust Company vs. Audcnreid, 83 Pa. 257. 

It does not mean the same as "to pay." It contemplates 
a return of money which has been previously expended. It 
does not contemplate the payment of the monetary value 
of ser\-ices for which no payment has been or is to be made. 
For example — the duty is imposed on. the employer to fur- 
nish reasonable surgical, medical and hospital services, 
medicines and supplies during the first fourteen days after 
disability. If an employer takes an injured employe to his 
own home and cares for him there, furnishing him nursing 
and other attention from his own household, although the 
value of such services rendered by members of his family 
might reasonable be worth twenty-five dollars, the Insur- 
ance Fund would not be required in such case to do any- 
thing except to pay back to the employer the moneys 
actually expended by him in such care and nursing, and 
he could not charge the fund the value of the nursing ren- 
dered by his household or by persons not especially em- 
ployed for that service. 

The situation is not altered by reason of the fact that a 
hospital may be the employer. In such case the State In- 
surance Fund is only required to reimburse the hospital for 
the moneys actually paid by it in the care and nursing, 
medical and hospital supplies furnished its employe con- 
sidered separate and apart from what it would have had 
to pay had no such accident occurred. For example — if an 
injured employe is accustomed to board and lodge in the 
hospital, it is put to no additional expense by reason of his 
injury unless it is required to furnish him special food which 
it would not have furnished to him otherwise, or extra 
laundry or bedding which it would not have otherwise fur- 
nished, and such medicines, dressings and hospital supplies 
as were used in his case. If the injured employe is treated 
and cared for by physicians and nurses who are regularly 
employed and receive no additional compensation for such 
treatment, the hospital is put to no additional expense. On 
the other hand, if an extra nurse has to be called in for his 
particular case and money paid to that nurse, the hospital 
would be entitled to reimbursement for such payment. 
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The whole matter comes down to the question — what has 
the hospital, under such circumstances, paid with regard to 
the surgical, medical and hospital treatment of the injured 
employe which it would not have expended in the ordinary 
maintenance of the hospital, irrespective of his particular 
injury. For whatever it has thus expended, due to his in- 
jury alone and outside of its regular staff of employes and 
its regular cost of maintenance, it is entitled to be reim- 
bursed. If it has made no such expenditures it is entitled 
to receive nothing by way of reimbursement from the State 
Insurance Fund. 

The compensation due such employe is on a different 
footing. At the end of two weeks such compensation be- 
gins and is payable by the fund directly to the injured 
employe, if the hpspital has complied with the provisions 
of the law with respect to notice, and the hospital is relieved 
from any liability for the payment of such compensation to 
the injured employe, 

I trust that this reply is sufficiently explicit to cover 
your inquiry. As before stated, the liability of the fund to 
reimburse the hospital depends on whether the hospital 
has been called upon to pay or expend, with special refer- 
ence to the hospital treatment of its injured employe, any 
moneys which it would not have expended had he not been 
so treated and as to such moneys, and such alone, it is en- 
titled to be reimbursed. 



Elizabeth Hall and Oliver S. Hall vs. Pittsburgh 
Coal Company. 

Workmen's Compensation — Dependency. 

Though a father may be self-supporting, if he is dependent upon 

the earnings of a son to maintain his household, he is entitled to 

compensation upon the death of the son by reason of accidental 

injuries received in the course of his employment. 

Appeal from Workmen's Compensation Board. C. P. 
Allegheny County, No. 1154, January Term, 1917. 

Macfarlane, J., January 10, 1917, 

The question presented by this appeal is whether the con- 
clusion of law of the Workmen's Compensation Board is 
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correct, that Oliver and Eliazbeth Hall, father and mother 
of Albert Alexander Hall, deceased, were "dependent to 
any extent upon the employe for support at the time of his 
death" under Clause 7, Section 307, Article III, of the Act 
of June 2, 1915, P. L. 736. 

Oliver Hall did not testify, but witnesses said that he 
was in poor health and unable to work part of the time, and 
the Referee found this to be a fact. The defendant intro- 
duced the testimony of the pay-roll master of a corporation 
for which Oliver Hall worked, and showed his wages for 
twenty-six weeks preceding Albert's death amounted to 
$392.81, an average of $15.10 per week. The claimant could 
have denied this but did not do so, and the testimony must 
be taken as true. To this extent the finding of the Referee 
cannot stand. Oliver Hall worked steadily for six months 
and was self-supporting and was not dependent upon his 
son. for his own support. On the other hand, the testimony 
shows that he was dependent upon the earnings of the son 
to help maintain the household. The amount given his wife 
was five or six dollars per week. Defendant's testimony 
was that the rate for board in that neighborhood was six 
dolars, leaving the father three or four dollars per week 
for his general living expenses. There is nothing to indi- 
cate that there had been a separation and apparently Oliver 
Hall was working at another place than his home for 
sufficient reasons. 

Mrs, Hall received from her husband $130. to $156. and 
from Albert $140. i. e., the household, consisting of herself, 
Albert, another boy of seventeen, and part of the time a 
daughter, expended ten to eleven dollars per week. In 
view of this, the contention of the defendant, that the cost 
of maintaining Albert exceeded the amount received from 
him, is unsupported. 

The facts support the conclusion of the Board that the 
claimants were dependent upon their son to some extent, 
and there is but one question of law in the case. That is, 
whether the claim is a joint one so that the defense to 
Oliver's claim, that he'was not dependent upon his son to 
any extent for his own support, is a defense to all of the 
claim. As already indicated, the father was dependent upon 
the son for his assistance in supporting the family. The 
money received was so used and was necessary to provide 
.1 living in their home. 
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January 10, 1917, this cause came on to be heard upon 
appeal and exceptions to the judgment of the Workmen's 
Compensation Board, and the findings and conclusions of 
law and the judgment of the Board are affirmed, and the 
exceptions and appeal are dismissed. 



In the Matter of the Rule to Show Cause, Granted on 
THE Petition of the County Commissioners of York 
County, in re Proposed Bridge Across Muddy 
Creek. 

Streams — Public highways — Emden ce . 
A proviso in an Act of Assembly incorporating a navigation 
company, "That notliing in this Act contained shall authorize said 
company to injure or impair any mill dam or dams erected in said 
creek prior to the time the same was declared a public highway," 
is not sufficient to prove that the creek mentioned had been de- 
clared a public highway. 

Rule to show cause. C. P. Dauphin County, No. 104, 

Commonwealth Docket, 1916. 

Ray P. Sherwood, for rule. 

Francis Shunk Brown, Attorney General and Wm. M. Har- 
gest, Deputy Attorney General, contra. 

KuNKEL, P. J., January 18, 1917. 

There is no obligation on the Commonwealth under the 
Act of April 21, 1903, P. L. 230, to rebuild the bridge which 
was destroyed, unless it appears that the stream which it 
crossed is a navigable river or has been declared by statute 
to be a public highway. It is not contended that it is a 
navigable river; and the only evidence offered to establish 
the facj: that it is a public highway is the proviso to Section 
6 of the Act of Assembly of April 16, 1845, P. L. 490, which 
declares, "That nothing in this Act contained shall author- 
ize said company to injure or impair any mill dam or dams 
erected in said creek prior to the time that the same was 
declared a public highway." This Act incorporates a navi- 
gation company and authorizes it to open a complete canal 
and slack water navigation in the stream now in question, 
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■with the proviso saving the mill dams erected in the creek 
prior to the time the same was declared a public highway 
from injury by the exercise of the powers conferred upon 
the navigation company. 

It is urged that the inference to be drawn from the pro- 
viso is that the stream had theretofore been declared by 
statute to be a public highway. This is scarcely so. The 
language is open to the inference that tiie legislature be- 
lieved that the stream had been declared a public highway 
or was uncertain as to the fact and adopted the proviso out 
of pure precaution. There is nothing in the Act indicating 
any legislative intention then and there to make it a public 
highway. The protection intended could not be available 
even to those for whose benefit the proviso was enacted, 
unless they were able to show that their rights antedated 
the time when the stream was declared to be a public high- 
way, and that necessarily involved the establishment of the 
fact by them that it had been so declared by statute. 

We are of the opinion that the evidence offered is insufK- 
cient to establish the fact that the bridge destroyed crossed 
a public highway so as to make it the duty of the Common- 
wealth to rebuild it. This being so, we have no power to 
appoint viewers for the purpose prayed. Wherefore the 
rule is discharged. 



Tax on Corporate Obligations. 
Corporations — Domestic — Obligations — Trustees — Resident and 
Non-Resident — Charitable or Religious — Jet of June If, 
IQIJ, P. I. S07. 
Obligations issued by private corporations to a resident trustee 
for a non-resident person or corporation are taxable under the Act 
of June 17, 1913, P. L. 507, 

Obligations issued by private domestic corporations and held 
by a resident trustee for religious and charitable institutions and 
objects are not liable to State taxation. 

Obligations issued by domestic corporations to a non-resident 
trustee for a resident of Pennsylvania are not liable to State 
taxation. 

Attorney General's 'Department. Opinion to L. Floyd 
Hess, Assistant Deputy Auditor General. 
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Tax on Corporate Obligations. 

KuN, Deputy Attorney General, July 21, 1916. 

This Department is in receipt of your communication of 
the 17th inst., asking to be advised whether obligations by 
private corporations are liable to State taxation under the 
following conditions : 

First. When issued to a resident trustee for a non-resi- 
dent person or corporation. 

Second. When issued to a resident trustee for a public 
charity. 

Third. When issued by domestic corporations to a non- 
resident trustee tor a resident of Pennsylvania. 

The taxation of obligations of private corporations for 
State purposes is regulated by Section 17 of the Act of June 
17, 1913, P. L. 507, which provides as follows: 

"That all scrip bonds or certificates of indebtedness is- 
sued by any and every private corporation, incorporated 
under the laws of this Commonwealth * * * are hereby 
made taxable in the year one thousand nine hundred and 
fourteen and annually thereafter, for State purposes, at the 
rate of four mills on each dollar of the nominal valuation 
thereof ;" 

Preliminary to a discussion of these several propositions 
it is to be noted, that the provisions of the Act of 1913 above 
quoted differ from the language of prior statutes taxing 
similar obligations, in that the prior legislation confined the 
tax to obligations issued to and held by residents of this 
Commonwealth (Act of June 30, 1885, P. L. 193, Section 4), 
and to obligations held by persons or corporations "as 
trustees * * • for the use, benefit or advantage of 
any other person" (Act of June 8, 1891, P. L. 229). The 
Act of 1913 omits these qualifying clauses and imposes the 
tax on all obligations issued by private corporations re- 
gardless of how they may be held, so that if such obliga- 
tions are to be exempted from the tax, some constitutional 
provision, either State or Federal, must appear, which 
would operate to exempt them, or, some rule or policy of 
law must have existed at the time the Act was passed ren- 
dering them immune from taxation, which rule or policy 
the Legislature indicated no intent to disturb. With these 
general observations in mind, the several propositions will 
be considered seriatim. 

First. Are obligations, issued by private corporation's to 
a resident trustee for a non-resident person or corporation 
taxable 
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There is no State or Federal constitutional objection to 
the imposition of such a tax, nor does any rule of law or 
policy appear, exempting obligations so held. ' On the 
contrary, the courts of this State have uniformly decided, 
that obligations so held may be taxed and that the situs of 
such obligations is the residence of the trustee; see Guthrie 
vs. Railway, 158 Pa., 433, and Com. vs. Philadelphia Mort- 
gage and Trust Co., IS Dauphin, 96. 

I am, therefore, of the opinion that such obligations are 
taxable. 

Second. Are obligations issued by private corporations 
to trustees for public charities taxable? 

There is no constitutional objection, either State or Fed- 
eral, to taxing obligations so held. The question remains, 
whether there was in existence at the time the Act was 
passed, any rule of law or policy which exempted them. 

In General Assembly vs. Gratz, 139 Pa., 497, it was held 
that the Act of June 1, 1889, P. L. 420, imposing a tax upon 
certain personal property therein referred to held by any- 
one "as active trustee for the use, benefit or advantage of 
any other person" did not operate to tax funds held in trust 
for charitable or religious objects in which no particular in- 
dividual or person had any legal or equitable rights, the 
beneficiaries being selected from year to year at the discre- 
tion of the trustees, out of indeiinite classes of persons. 
This decision rested upon the ground that public charities 
of the State had been "justly regarded as one of its chief 
glories" and that the Act should not be construed to tax 
funds held for their benefit; or for charitable objects in the 
absence of a legislative intent to the contrary clearly ap- 
pearing. 

In Mattern vs. Canevin, 213 Pa., 588, the Court decided, 
that a mortgage held for a religious or charitable institu- 
tion was exempt from the tax imposed by the Act of June 8, 
1891, P. L. 229, on the reasoning of the Court in General 
Assembly vs. Grat, supra. 

This policy of the law — the exemption of obligations and 
funds held by trustees for charitable institutions and 
charitable objects- — must be presumed to have been in the 
mind of the Legislature when it passed the Act of 1913 and 
in absence of any language in the Act coiiveying a legis- 
lative intent to change that policy, the Act must be con- 
strued so as to leave it undisturbed. 
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'I am, therefore, of the opinion that obligations held by 
resident trustees for religious and charitable institutions 
and objects are not taxable. 

There is no inconsistency between this conclusion and 
the conclusion on the first proposition. In both cases, the 
nature of the legal ownership is involved. If the trustee be 
found to hold the obligations in trupt for a non-resident 
person or corporation, the tax should be imposed; if the 
trustee be found to hold the obligations for a public charity, 
then the policy of the law referred to applies. In both- in- 
stances the question is to be determined by the nature of the 
trusteeship and the interest of the beneficiary is material 
only for the purpose of determining that question. 

Third. Are obligations, issued by domestic corporations 
to a non-resident trustee for a resident of Pennsylvania, 
liable to the tax? 

The solution of this question is not without difficulty. A 
matured deliberation has, however, led to the conviction 
that obligations so held are not taxable under the Act of 
1913 and this, not for the reason that there is any constitu- 
tional objection to the imposition of such a tax, for none 
seems to exist, but because the cases uniformly hold that 
the situs of intangible property held in trust, so far as its 
taxability is concerned, is the residence of the trustee, and 
also that the tendency of the Courts is to render immune 
from taxation at the owner's domicile intangible personal 
property which has acquired a situs for taxation in another 
jurisdiction. In other words, obligations held by a non- 
resident trustee for a resident beneficiary are taxable at the 
domicile of the trustee and the Courts will not construe 
taxation statutes of the domicile of the beneficiary to 
embrace his interest in such obligations unless the Legis- 
lature has included them by express language or neces- 
sary implication. See Dorr vs. City of Boston, 72 Mass., 
131; Anthony vs. Caswell, 15 R. I., 159; Com. vs. West 
India Oil Refining Co!, 36 L. R. A. (N. S.), 295 and note. 
No such intent appears in the Act of 1913 and I am, there- 
fore, of the opinion that the bonds so held by the non-resi- 
dent trustee are immune. 

Summarizing, you are advised : 

First, that obligations issued by private corporations to 
a resident trustee for a non-resident person or corporation 
are liable to State taxation. 
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Second, that obligations issued by a private corporation 
to a resident trustee for a public charity are not liable to 
State taxation. 

Third, that obligations issued by domestic corporations to 
a non-resident trustee for a resident of Pennsylvania are 
not liable to State taxations. 



RooBis AND Buildings Whese Labor is Perfokmed. 
iiooiiLf and imUdings toktre labor is ptrformed — Corporations 
— Stockkoidtrs as tmployes — Att of June a, J9J3. 
The Act of June 2, 1913, P. L. 396, relative to the construction 
and equipment of buildings and rooms where labor is performed, 
applies to the buildings and rooms in which a corporation employs 
labor, though dll of the employes are stockholders of the corpo- 
ration. 

Attorney General's Department. Opinion to Lew R. 
Palmer, Chief Inspector, Department of Labor and In- 
' dustry, 

Collins, Deputy Attorney General, September 21, 1916. 

I am in receipt of your communication of recent date, 
requesting an opinion as to whether a corporation where 
all the persons working for it are its stockholders, is sub- 
ject to the provision of the 14th Section of the Act of June 
.2nd, 1913, P. L. 396, creating the Department of Labor and 
Industry, etc. 

Said section of said Act provides, in part, as follows : 

"AH rooms, buildings and places in this Commonwealth 
where labor is employed, shall be so constructed, equipped 
and arranged, operated and conducted, in ali respects, as to 
provide reasonable and adequate protection for the life, 
health, safety and morals of all persons employed therein," 
the section further empowering its Industrial Board to make 
rules for carrying into effect and enforcing said provisions. 

As a general proposition the relation of employer and 
employe is not changed by reason of the employer being a 
corporation and the employe a stockholder therein. Many 
employes are stockholders of the corporations employing 
them. Nor would it change such relation if all the em- 



D.gitize<)t.yG00glc 



30 DAUPHIN COUNTY REPORTS Vol. 20 

Rooms and Buildings Where Labor is Performed, 

ployes were stockholders of such corporations and the sole 
owners of its stock. The "rooms, buildings and places" 
where "labor is employed" in such cases would be within 
the scope of said section of said Act. 

Presumably, however, your question is intended to raise 
the further inquiry as to whether the Act applies in a case 
where all the laborers working for an incorporated company 
are stockholders of the company and are not paid wages 
directly or in the ordinary way, but depend for recompense 
for their services upon the gain or income which may accrue 
to or arise from the stock which they own in such company. 

Such laborers would work for and be the employes of the 
corporation, a distinct entity. As between them and the 
company, the accustomed relation of master and servant 
would obtain in every respect save the manner in which 
they would be paid for their services. The method of pay- 
ment in such a case would differ from the ordinary method 
of payment in form rather than in substance. Labor of 
that kind is clearly labor employed. It would be rendered 
to the corporation ; it would be subject to its direction and 
control and it would not be gratuitous. In lieu of receiv- 
ing wages in the usual way, the laborer would look for an 
equivalent compensation in an increased yield or enhanced 
value of his stock. The statutory provision in question is 
applicable to "all the rooms, buildings and places * * * 
where labor is employed" whatever may be the terms or 
conditions or manner of its employment therein. 

The conclusion here reached is in harmony with the 
principle followed in Manderschied Sons Company, Peti- 
tioners, vs. Oliver, 146 Iowa, 168. There the business was 
incorporated, the owners of the stock being engaged in the 
services of the company. It was held that under the 
statute they must be listed as "employes," the Court 
saying : 

"True they were the practical owners of the business. 
But they must be deemed cither as principals or as servants. 
Of their own volition, they were not principals. They had 
chosen to incorporate, and they put forward the corporation 
as the principal, and thereby protected themselves from 
liability as such. They became employes of the corpora- 
tion and drew salaries therefrom." 

The end sought by the foregoing section of said Act is 
to protect the "life, health, safety and morals" of persons 
employed at labor. There is no apparent reason why labor 
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of the kind here milder consideration should not enjoy the 
benefits of said statute which from its nature is to be given 
that liberal construction as will best advance its remedial 
purposes. 

I, therefore, advise you that in my opinion Section 14 of 
said Act of June 2nd, 1913, P. L. 396, extends to all such 
cases as above stated. 



Sale of Mattresses. 
Mattresses — Sale — Name of manufacturer. 
Under the Act of May 1, 1913, P. L. 134, amended by the Act of 
May 14, 1915, P. L. 510, it is not lawful for the manufacturer of 
mattresses to substitute the name of the customer for whom mat- 
tresses are made for the name of the manufacturer, in the state- 
ment required to be attached to mattresses by said acts. 

Attorney General's Department. Opinion to Doctor 
Francis D. Patterson, Chief, Division of Industrial Hygiene 
and Engineering, Department of Labor and Industry. 

Collins, Deputy Attorney General, January 2, 1917. 
There was duly received your communication of the 28th 
ult. requesting an opinion as to whether it would be permis- 
sible for the "statement" required on mattresses in pur- 
suance of the Mattress Law to contain the name of the 
customer for whom a mattress is made, instead or in place 
of the name of the maker of the mattress, — that is, that it 
would show the name of the dealer for whom the article 
is made instead of that of the manufacturer by whom it was 
made. 

It appears from the correspondence accompanying your 
communication that a certain mattress manufacturing com- 
pany, for special reasons, desires to so label its product. 

Section 3 of the Act of May 1, 1913, P. L. 134, as amended 
by the Act of May 14, 1915, P. L. 510, provides, inter alia, as 
follows : 

"No person or corporation, by himself or by his 
agents, servants, or employes, shall, directly or in- 
directly, at wholesale or retail, or otherwise, sell, 
lease, offer to sell or lease, or consign in sale or 
lease, or have in their possession with intent to sell 
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or lease, ch* consign in sale or lease, any mattrets 
that shall not have plainly and indelibly written or 
printed thereon, or upon a plain muslin <»* linen tag 
securely sewed to the covering thereof, a statement 
in the English language setting forth : 

(a) The materials used in filling said mattress, 
and whether the same are, in whole or in part, new 
or old; 

(b) The name and address of the maker, vendor, 
or successive vendors ♦ • ♦ " 

Section 6 of said Act, as amended, prescribes the form of 
said required "statement," as follows : 

"The statement required under section three of 
this act shall be not less than three by four and a 
half inches in size, and in form shall be as follows : 

Official Statement. 
Materials used in filling 



Made by 

Address 

Vendor 

Address 

This article is made in compliance with the Act 
■ of Assembly of Pennsylvania approved the first day 
of May, one thousand nine hundred thirteen, as 
amended ♦ * * " 

The foregoing provisions are plain and unequivocal in 
intent and effect. It is thereby made mandatory that the 
said "statement" or label, as it is commonly called, required 
tinder said Act to be placed upon mattresses, shall, in alt 
cases set forth, inter alia, "the name and address of the 
maker" of the mattress. No such label would fulfil the re- 
quirements of the Act if it failed to show that fact. The 
evident object of this label is to furnish ready and detinite 
information as to the identity and residence of the parties 
who manufacture and vend mattresses ; hence, to omit the 
name of the manufacturer therefrom or to substitute some- 
thing else therefor would be to that extent to defeat the 
object in view in requiring the article to be labeled. 



D.gitize<)t.yG00glc 



m? DAUPHIN COUNTY REPORTS 33 

Sale of Mattresses. 

No rule of interpretation would justify a departure from 
the literal terms of the Act's provisions in question. Their 
in^Kirt is plain and their effect in full accord with the pur- 
pose of the Act. We cannot properly, by mere construc- 
tion, modify or overthrow any of the safeguards thereby 
intended to be thrown around the manufacture and sale of 
mattresses. The prescribed requtr»nents as to the form 
of the said "statement" required to be placed upon mat' 
tresses and as to what it shall or shall not set forth, must 
be strictly complied with and rigidly followed. To hold 
otherwise, in order to meet the need of some special case» 
however meritorious, would be not only to set up a danger- 
ous precedent of laxity in the construction or enforcement 
of the statute, but would be manifestly contrary to its ex- 
press language. 

The conclusion here reached is in harmony with former 
opinions from this Department. 

In an opinion to the Commissioner of Labor and Industry 
under date of February 9, 1914, construing said Act of 1913, 
First Deputy Attorney General Cunningham held that : 
"It is the evident legislative intent, as expressed 
in this Act, that the statement required to be placed 
upon every mattress shall ccmtain the name and ad- 
dress of the manufacturer of the mattress (who is 
the only persoit who has actual knowledge of and 
can certify to the materials out of which it has been 
manufactured) and the name and address of each 
successive vendor, so that in case of a violation of 
the Act responsibility may properly be fixed." 
(Report and Official Opinions oi the Attorn^ 
General, 1913-1914, page 251.) 
In an opinion to the Commissioner of Labor and Industry 
under date of October 27, 1915, First Deputy Attorney 
General Keller concurred in the above quoted opinion and 
held that, under the Act as amended, as aforesaid, "the , 
name and address of both the maker and vendor must be set 
forth in the tag, and in case there is more than one vendor 
that the names of all of the vendors in succession must be 
set forth on the tag, as well as the name of the maker." 

In accordance with the foregoing, I am, therefore, of the 
opinion, and so advise you, that it would not be lawful or 
permissible for the "statement" required upon mattresses in 
pursuance of said Act to set forth or contain the name of the 
customer for whom a mattress is made instead or in heu of 
the name of the maker thereof. 
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In re Traveling Expenses of State Officials ani> 
Employes- 
Brown, Attorney General, December 15, 1916. 

Inquiries from several Departments have been received 
as follows : 

For what part of the expenses incurred in traveling on 
the business of the State may an official claim reimburse- 
ment in cases where such official resides at some place other 
than Harrisburg? 

It would be difficult to formulate any single rule or set 
of rules which would be readily and definitely applicable to 
every possible case of that kind. Unless otherwise spe- 
cifically provided, the heads of the various departments and 
bureaus of the State government and all subordinates 
therein, are presumed to reside at Harrisburg, Conse- 
quently, whenever such official or employe is called elscT 
where in the performance of an official duty, he is presumed 
to be entitled to his traveling expenses from Harrisburg to 
the point of duty and return. It is a matter of common 
knowledge, however, that many State officials retain their 
homes away from Harrisburg. The expenses of the travel 
between their homes and Harrisburg is one admittedly to 
be paid by themselves. It is a personal burden to be borne 
for exercising the privilege of residing at the place of their 
own choice, instead of at the seat of government whose ser- 
vants they are. If, however, the official place of duty is 
designated or fixed by law at some place other than Harris- 
burg, the location so fixed or designated would be the point 
from which to compute the traveling expenses in such case. 

As above stated, the traveling expenses of a State official 
called by official business to some place away from the Capi- 
tol, are presumed to be those between Harrisburg and such 
place. That presumption, however, cannot prevail if, in 
fact, such official on such trip actually pays a less sum. 
Then the fact governs and he is entitled to reimbursement 
by the State only to the extent of the actual outlay for ex- 
penses occasioned by such trip. 

Expenses can be lawfully paid only if necessarily incurred 
in the performance of the work of the State and actually 
paid. It is not sufficient to entitle one to reimbursement 
therefor if they be simply presumptively payable. 
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Various phases of the question under consideration can 
perhaps be made n.ore clear by stating cases with the con- 
clusions severally reached therein, as follows : 

1. Would an official who resides away from Harrisburg 
and carries to and performs at his home certain State work, 
be entitled to any more liberal rule than the ordinary one in 
computing to what traveling expenses he would be entitled, 
where he goes from his home directly to some place other 
than Harrisburg in the performance of an official duty? 

The answer must be a negative one. It is probably true, 
as urged, that in the performance of certain kinds of work, 
such, for example, as the preparation of opinions, better 
service can sometimes be rendered at home than in the office 
in the Capitol. That is all, however, purely a personal 
matter. The advantage of work in the privacy of the home 
or the private office over the public one provided by the 
State, would be equally secured if the official in question 
maintained his actual home at Harrisburg. That he does 
maintain it elsewhere, is no concern of the State, and im- 
poses on it no obligation to bear any expense by reason 
thereof. To hold otherwise would be an invitation to 
scatter the government to as many places as the personal 
desires or convenience of its corps of officials might lead. 

2. Would an official who resides at Johnstown for ex- 
ample and is called to Pittsburgh on official business, and 
goes thereto directly from Harrisburg and returns there- 
from directly to Harrisburg by the way of his home, be en- 
titled to all the traveling expenses incident to the trip from 
Harrisburg to Pittsburgh and return? 

The answer in such a case is in the affirmative. The fact 
that his actual home to which he was accustomed to return 
lay on the line of his travel on his aforesaid official trip, 
would be immaterial. He actually paid in the perform- 
ance of the State's business traveling expenses from Harris- 
burg to Pittsburgh and return. The fact and the presump- 
tion would here accord. 

3. Would an official residing at Johnstown and called to 
York by official duty who starts for York from his home at 
Johnstown be entitled to compute his traveling expenses 
from Johnstown to York, or only from Harrisburg to York, 
and York back to Harrisburg? 

The latter would be the rule in such case. In no case is 
the State liable for more traveling expenses than those by 
the shortest route from Harrisburg to the point of official 
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duty, and where an official goes continuously from point to 
point on official business without returning to Harrisburg, 
it is his duty to go by the shortest feasible route consistent 
with the due and proper dispatch of his work. 

4. Would an official residing at Johnstown and called to 
Pittsburgh by official duty who starts for Pittsburgh from 
his home at Johnstown and returns from Pittsburgh to 
Johnstown, and later returns from Johnstown to Harris- 
burg, be entitled to traveling expenses from Harrisburg to 
Pittsburgh and Pittsburgh back to Harrisburg, or only from 
Johnstown to Pittsburgh and Pittsburgh to Johnstown? 

The latter would be the rule. He would in such case be 
entitled to his traveling expenses only from Johnstown to 
Pittsburgh and Pittsburgh back to Johnstown. That would 
cover all he actually paid in traveling expenses on account 
of his official call to Pittsburgh. He went to Johnstown 
for personal reasons at his own personal expense, and must 
so return to Harrisburg therefrom, and his said official trip, 
together with the expenses incident thereto, began at 
Johnstown and ended there. He would have gone to 
Johnstown had no official duty summoned him to go farther. 

5. In such a case as the one last mentioned, if the official 
in question, residing at Johnstown and called while in 
Johnstown to Pittsburgh on official business, starts for 
Pittsburgh from Johnstown and on his return trip goes 
directly to Harrisburg without stop-ofif at Johnstown, for 
what part of his traveling expenses would he be entitled 
to reimbursement by the State? 

Plainly, he would be entitled only to his expenses between 
Johnstown and Pittsburgh and return between those points. 
All that he actually paid out in traveling expenses over and 
above what he would have paid if not thus called to Pitts- 
burgh, is the portion of his expenses from Johnstown to 
Pittsburgh and return. Here the fact governs and not the 
presumption. In both this case and the one immediately 
preceding, one true test in determining the answer of the 
question under consideration is : What has an official actu- 
ally paid on account of travehng on the State's business over 
and above what he would have paid in traveling expenses 
if he had not been called upon to take the official trip in 
question ? 
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That precisely measures all that he actually paid in the 
State's service in excess o£ what he would have paid out as 
a purely personal expense. As a matter of good faith with 
the State more than that should not be claimed and more 
than that should not be allowed. 

6. Would an official residing at Philadelphia and called 
to Lancaster by official business who goes from Harrisbnrg 
to Lancaster and thence on to Philadelphia, or likewise goes 
from Philadelphia to Lancaster and thence on to Harris- 
burg, be entitled to receive from the State any part of his 
traveling expenses on such trip? 

In such a case there would clearly be no valid claim for 
any railroad expenses. Such party would in such instance 
actually pay out nothing for the item of railroad fare over 
and above what he would have paid if not called to Lan- 
caster on official business. If, however, he went from Har- 
risburg to Lancaster and returned directly to Harrisburg, 
or went from Philadelphia to Lancaster and returned 
therefrom to Philadelphia, he would be entitled to reim- 
bursement for all his expenses to the extent of the expenses 
between Harrisburg and Lancaster and return. In a case 
similar to this, however, if Lancaster we^e nearer to the 
home of said party than Harrisburg and he went to Lan- 
caster from his home and returned thereto therefrom, he 
would be entitled only to the amount of the expenses be- 
tween his home and Lancaster. There the actual expense 
would be less, than the presumptive expense from Harris- 
burg to Lancaster, and the actual always governs where it is 
less than the presumptive. 

7. If an official residing at Scranton and called from 
Harrisburg to Sunbury on official business at a time when 
he would not have gone to his home in Scranton, proceeds 
on to his home at Scranton from Sunbury, he would be en- 
titled to his traveling expenses from Harrisburg to Sunbury 
and return. The trip home in such case would be merely 
incidental to his official trip. The public business and not 
the private purpose was the occasion of such trip to Sun- 
bury and return, and for that part thereof he would be en- 
titled to remuneration by the State. 

The guiding and controlling principles in all the foregoing 
cases are : 

I. That the State in no event pays more for the traveling 
expenses of its officials than those between Harrisburg and 
the place to which such official may be called on official 
business, and. 
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2. That in no event can such official be reimbursed for 
expenses incurred in traveling; on the State's business in a 
greater sum than the actual amount paid out by him on ac- 
count of such travel, and which is to be measured by the 
extra expenditure to which he has actually and in fact been 
put by reason of the travel on the State's account. 

Whatever loss such rule may entail upon-an official is an 
incident to his residing elsewhere than at the seat of gov- 
ernment, a matter entirely of his own election and one evi- 
dently carrying with it some countervailing advantage, as 
it is always within his own control to make his presumptive 
residence at Harrisburg also his actual one. His failure to 
do so imposes no obligation upon the State to pay anything 
additional on account of his traveling expenses on official 
business and no obligation when he in fact pays less than he 
would have paid if residing at Harrisburg to pay anything 
beyond his actual outlay. 

Another phase of this question of traveling expenses is 
raised as to what may be lawfully claimed or paid where an 
official goes to some place on official business in his own 
motor car. It is conceivable that in some instances by so 
doing he would expedite the public business. The rational 
rule in such a case would be to allow such party for the use 
of his own conveyance an amount equal to the minimum 
railroad fare between Harrisburg and the point to which he 
went on such official duty. He would not lawfully be en- 
titled to more, though the expenses of the operation of his 
vehicle might be more and the State could not equitably 
pay less than what it would have been called upon to pay if 
he had traveled by rail. The use of automobiles should be 
permitted in cases where teams are required to reach some 
point of official duty, wherever practicable, as tending to 
promote rapid service. Where automobiles are so used, the 
official would be entitled to be reimbursed for the actual cost 
of their hire. An official using his own motor car to reach 
points not accessible by railroad, and where the hiring of a 
motor car or other vehicle would be necessitated would be 
entitled to charge for his own car on the basis of the cost 
of hiring such conveyance. Between points, however, 
which can readily be reached by railroad it would be un- 
wise to permit or encourage officials owning cars to collect 
more for their use between such points than the railroad 
fare. This would all, of course, be subject to the foregoing 
stated rules in cases where an official resides away from 
Harrisburg. 
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As a general proposition, State officials should in travel- 
ing upon the business of the Commonwealth exercise the 
same prudence that a sensible man exercises in traveling on 
his own private business. Wherever practicable the de- 
partments should provide mileage books for use of its heads 
or subordinates when engaged in traveling for the State. 
In respect to all the foregoing it may be noted that where 
the shortest route between Harrisburg and the point of duty 
would require a materially longer time to travel than some 
longer route between these points, it would be proper in 
such instance for an official to go by the longer route in 
distance and the shorter in time. 

The officials and employes of Pennsylvania, when going 
about the State on its business, are entitled to travel in a 
manner consistent with their reasonable comfort and its due 
dignity, and so as to best advance and expedite the Com- 
monwealth's work. 

All expense accounts should be fully itemized and accom- 
panied by proper receipts and vouchers. Everj-thing should 
be explicitly set forth and nothing left to inference. All 
doubt should be resolved in favor of the Commonwealth. 
Expenses can be allowed only in pursuance of legislative 
authority. There can, therefore, be no item in an expense 
account of doubtful validity. If fairly doubtful it should 
neither be claimed nor paid. 

The foregoing opinion is not to be construed as intended 
to reflect upon what has been done in any case, but simply 
as a guide for the future. 

It is quite probable that in the performance of the State's 
business by its officials certain exigencies or contingencies 
may arise from time to time wherein the proper traveling 
expenses lawfully chargeable and allowable are not spe- 
cifically covered in the foregoing opinion. In all such 
cases it may be confidently trusted that officials will con- 
tinue to exhibit that same good faith with the State in ren- 
dering their expense accounts as this Department is in- 
formed has heretofore characterized them. 

This opinion, is in general, in harmony with the rulings 
and decisions of the Auditor General, 
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American Lumber and MA^fUFACTURING Company vs. 
Horace A. Chayne, W. F. Spereing and A, W. Kent, 
Receivers of the Ensminger Lumber Company, 

Practice in courts oj common pleas in actions of assumpsit 
and trespass— Act of May 14, 191$. 

Although the Act of May 14, 1915, P. L. 483, does not expressly 
direct where the statement of claim prescribed hy the act shall 
be filed, it prescribes the procedure to be observed in actions 
brought in the Court of Common Pleas, and it necessarily follows 
that the statement of claim shall be filed in an action there com- 
menced or pending. 

Although ihere is no express direction in the Act of May 14, 
1915, that the statement of claim shall be served, service of the 
statement is recognized and authorized by necessary implication 
by the provision that an affidavit of defense shall be filed within 
fifteen days from service of the statement of claim. 

The Act of May 14, 1915, fixes no time at which the statement 
of claim shall be filed; but it contains no prohibition against filing 
it before the return day of the writ by which the action is com- 
menced. A court would not therefore be justified in limiting the 
act by holding that the statement may not be filed before the 
return day. 

The filing of an affidavit of defense, before the defendant is in 
court in answer to the original writ, is not without precedent in 
this state. Under the Act of June !6, 1836, a rule of reference 
may be entered and defendant required to answer before the return 
day. Under the Act of April 19, 1901, regulating procedure in 
replevin, the defendant may be required to file his affidavit of 
defense before the return day and judgment by default before the 
return day is not premature. 

The Practice Act of 1915 would be no advance upon the Act of 
1887 and prior legislation, in speeding litigation, if it be held that 
nothing can be required of the defendant toward this end before 
the day on which he is commanded to appear by the writ. 

Under the Act of Congress of August 13, 1888, an action may be 
commenced and maintained against receivers appointed by the 
District Court. of the United States without obtaining leave of 

In the absence of any provision in the Practice Act of 1915, 
prescribing the manner of service of the statement of claim, there 
is no reason why service by copy, in accordance with the usual 
practice, should not be sustained. 
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Prayer to set aside service and strike statement from the record 
denied and defendant permitted to file supplemental affidavit of 
defense to the averments of fact contained in the statement, 
within fifteen days. 

AFFIDAVIT OF DEFENSE. 

The following is filed as an affidavit of defense, in lieu 
of a demurrer, for the purpose of raising the question of 
law therein set forth, without answering the averments of 
fact set up in the statement of claim, viz : 

First. The Ensminger Lumber Company is a corpora- 
tion of the State of Pennsylvania; that Horace A. Chayne, 
W. F. Spurring and A. W. Kent were duly appointed Re- 
ceivers of all and singular the property and assets of said 
Ensminger Lumber Company, upon proper proceedings 
had, by the United States District Court for the Middle 
District of Pennsylvania, and by said Court the said Re- 
ceivers were given full authority to operate said plant and 
conduct the business thereof. 

Second. That this action has been instituted in the 
Court of Common Pleas of Dauphin County to the above 
number and term by the plaintiff aforesaid without auth- 
ority of, and without obtaining leave to bring suit from, the 
United States District Court for the Middle District of 
Pennsylvania, which court has full and exclusive jurisdic- 
tion of the Receivers of said Ensminger Lumber Company. 

Third. That a writ of summons, at the instance of the 
plaintiff, was issued out of the Court of Common Pleas of 
Dauphin County to No. 639 June Term, 1916. said writ 
being dated May 13th. 1916, and having been served by the 
Sheriff May 15th, 1916. That said writ of summons com- 
mands the defendants to appear in the Court of Common 
Pleas of Dauphin County on the Fourth Monday of June, 
to wit, June 26th, 1916; that with the said writ there was 
served a paper endorsed as a true copy, attested by the 
Sheriff of Dauphin County, of plaintiff's statement of claim, 
and bore a notice requiring the defendants to file an affi- 
davit of defense "to this statement of claim within fifteen 
days from the service hereof;" that said notice was signed 
"George E. Reed, Attorney for Plaintiff, No. 1 N. 3rd St., 
Harrisburg, Pa." Affiant is advised and believes that there 
is no statute that authorizes a copy of plaintiff's statement 
of claim to be served upon defendants, either before the 



D.gitize<)t.yG00glc 



42 DAUPHIN COUNTY REPORTS Vol. 20 

American Lumber and M'f'g Co. vs. Horace A. Chayne, et. al. 

return day of the summons or after. The Act of May 14, 
1915, P. L. 483, nowhere provides for the filing of the 
original statement or for the service of a copy of such 
statement upon the defendant'; said Act declares that "de- 
fendant shall file an affidavit of defense to the statement of 
claim within fifteen days from the day when the statement 
was served upon him." Plaintiff's statement of claim was 
not served upon defendants, but only a copy thereof. 

Fourth. There is no authority in law for plaintiff either 
to file of record in the Court or to serve upon defendants 
the original statement or a copy thereof prior to the return 
day of the writ of summons. 

Fifth. That defendants are advised and, therefore, aver 
that the object of the endorsement upon the back of what 
purports to be a true copy of plaintiff's statement to the 
effect that defendants are required to file an affidavit to 
plaintiff's statement of claim within fifteen days from the 
service thereof is to force defendants to file an affidavit of 
defense somewhere on or before the 30th day of May imder 
penalty, in case of failure so to do, of having judgment 
talten against defendants by default, when the writ of 
summons issued out of the Court of Common Pleas of 
Dauphin County does not require the appearance in Court 
of, and, therefore, does not require any action to be taken 
by, defendants prior to the return day of the writ, June 
26th, 1916. 

Sixth. That there is no authority in law for plaintiff to 
file a statement of claim in the Prothonotary's office or 
elsewhere, that will affect the defendants, prior to the re- 
turn day of the writ served upon defendants or that will 
permit plaintiff to require of defendants the filing of an 
affidavit of defense prior to the return day of the writ 
served upon defendants. 

Therefore, Defendants, showing the above, pray that the 
service of plaintiff's statement aforesaid be set aside, that 
the statement be stricken from the record and that judg- 
ment be entered for defendants. 

Affidavit of defense in lieu of demurrer. C. P. Dauphin 
County, No. 639, June Term 1916. 

Homer Shoemaker, Geo. L. Reed and Geo. R. Barnett, for 
plaintiff. 

Charles H. Bergner, for defendant. 
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KuNKEL, P. J., February 2, 1917. 

The defendants have filed their affidavit of defense, in 
which they pray that the service of the statement of claim 
may be set aside and the statement stricken from the record. 
It is urged that there is no provision in the Practice Act 
of 1915, P. L. 483, directing- where the statement shall be 
filed nor authorizing it to be served; that it may not be 
filed and served so as to require an affidavit of defense 
before the return day of the original writ; and that the 
service of the statement, having been made by serving a 
copy thereof on the defendants, is defective. It is also 
objected that the plaintiff has not obtained leave from the 
United States District Court, whose receivers the defend- 
ants are, to bring this action against them. 

As to the objection that the Act fails to expressly direct 
where the statement of claim shall be filed it is sufficient 
to say that the Act prescribes the procedure to be observed 
in actions brought in the Court of Common Pleas. It 
contemplates the commencement or the pendency of an 
action in that Court. It therefore necessarily follows that 
the plaintiff's statement of claim is to be filed in an action 
there commenced or pending. Under the statute the state- 
ment is the first step in the procedure when the action has 
been commenced. 

It is true there is no express direction in the Act that the 
statement shall be served, but it is provided that an affidavit 
of defense shall be filed by the defendant within fifteen days 
from the day when the statement was served. Thus service 
of the statement is recognized and authorized by necessary 
implication. 

It is also true that there is no time fixed when the state- 
ment shall be filed. Nothing is said in the Act whether it 
shall be filed before or after the return day; but there is 
no prohibition against filing it before the return day. 
Therefore we would not be justified in limiting the Act by 
holding that it may not be filed before that time. But it is 
urged, that if the Act be interpreted to permit this to be 
done the defendant would be compelled to file an affidavit of 
defense in many cases, as in the present one, before the 
return day or before he is in Court, pursuant to the com- 
mand of the original writ. This situation, however, is not 
without precedent in the history of legal procedure in this 
state. Under the Act of June 16, 1836, a rule of reference 
may be entered and the defendant required to answer before 
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the return day. Henness vs. Meyer, 4 Wharton 358; Fehr 
vs. Reich, 36 Pa. 472. This decision was placed upon the 
ground that there was no prohibition in the Act of 1836 
against such a practice. Under the Act of April 19, 1901, 
P. L. 88, regulating the practice in replevin, the defendant 
may be required to file his affidavit of defense to the 
plaintiff's declaration even though the statutory time fcM^ 
filing the affidavit expires before the return day of the 
writ and judgment for want thereof before the re- 
turn day is not premature, Greisman vs. Hill 225 Pa. 
546. And under the Act of May 25, 1887, relating 
to procedure. Sections 4 and 6, the plaintiff's state- 
ment is permitted to be filed before the defendant is in 
Court in answer to the command of the summons, but by 
express enactment the defendant is given until the return 
day to file an affidavit of defense. The Practice Act of 1915 
would be no advance in speeding litigation upon the Act of 
1887 or prior legislation on the subject if we were to hold 
that nothing can be required of the deefndant towards this 
end before the day on which he is commanded to appear. 

The service of the statement of claim was made by 
serving a copy thereof on the defendants. In the absence of 
any provision in the Act prescribing the manner of service 
we see no reason why a service which followed the usual 
practice should not be sustained. 

The right of the plaintiff to commence and maintain this 
action against the receivers of the District Court, without 
first obtaining the Court's leave, is fully warranted by the 
Act of Congress of August 13, 1888. Halloweil vs. 
Williams, 217 Pa. 501. 

The prayer to set aside the service and to strike the 
statement of claim from the record is denied. The defend- 
ants, under Section 20 of the Act under consideration, may 
file a supplemental affidavit of defense to the averments of 
fact contained in the statement within fifteen days from this 
date. 
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Laura Cathf.uixk C-vr-DJiRWonn vs. The City of Altoona. 
Workmen's Compensation — Course of employment. 
A police officer of a city was killed while attemptijig to board a 
moving street car about two blocks away from the beat to which 
he had been assigned. The rules of the police department of the 
city provided that an officer on duty must not ride on street cars 
within bis beat and must not leave his beat without reporting to 
headquarters unless there was not time to make such report. No 
report was made by the officer before leaving his beat. There was 
no testimony to account for the officer's departure from his beat. 
Held, sustaining the decision of the Workmen's Compensation 
Board, that in the absence of evidence to the contrary the pre- 
sumption was that the officer was in the discharge of his official 
duty; that he was killed in the course of his employment. 

Certiorari to Workmen's Compensation Board. C. P. 
Blair County, No. 18, June Term 1916. 

Baldridge, p. J., December 22, 1916. 

G. T. Calderwood, a police officer in tiie City of Altoona, 
in an attempt to board a moving street car, on the night of 
the 3rd of March, 1916, sustained injiiries which resulted in 
his death. 

A claim petition was filed before the Workmen's Com- 
pensation Board and claim allowed by the referee. An ap- 
peal was taken from the referee's award to the Compensa- 
tion Board, which dismissed the appeal and affirmed the 
award of the Referee. 

The principal question involved is whether or not the 
deceased was injured in the course of his employment as 
contemplated by the Workmen's Compensation Act of 1915, 
P. L. 736. 

It is contended that the attempt of officer Calderwood 
to board the car, two blocks away from his regular patrol, 
bore no relation to his duties as an ofificer, and that he was 
injured in doing an act not connected, either directly or 
indirectly, with his employment. If this contention is cor- 
rect then there can be no recovery. 

There was no positive testimony to account for officer 
Calderwood's departure from his beat. He was assigned 
on the night of his injury to two separate beats, known as 
the "front" and "back" beats. Commissioner Scott points 
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out that probably the deceased left back beat, went to his 
front beat on official business, and then attempted to board 
the car to return to the bacit beat and report. 

The rules of the PoHce Department of the city of Al- 
toona provide that an officer when on duty must not rid^ 
within his beat on the street cars, and that he must not 
leave his beat without first reporting to the police head- 
quarters; or if there is not time to make such report, to 
do so immediately after returning to his station. But when 
Sergeant Mcllvaine was questioned as to whether it was 
not one of the rules of the Department that a police officer 
required to go from one place to another in a short time 
would be allowed to ride on a street car, he replied that it 
would depend upon a case of emergency. 

Witnesses for the defense testified that officer Calder- 
wood did not report that he intended to leave his beat, nor 
his return thereto. Chief of Police Tiliard testified as 
follows: "Q. He is not confined to an exact line? A. 
No Sir; that would be foolish. Q. If he saw anything 
occur that should not occur in the city would he be author- 
ized to go off his beat? A. He could go off, but immed- 
iately report the fact to the officer in charge." Under cer- 
tain circumstances a police officer may, and unquestionably, 
in some instances, it is his duty to leave his beat. The 
failure of officer Calderwood to report his departure may 
have been a breach of the rules of the police department, 
but his relation to the city as an employee was not changed; 
a violation of such rule would not defeat this claim. It 
does not necessarily follow that because the deceased was 
not on his beat, that, therefore, he was not injured in the 
course of his employment; quite to the contrary, in the 
absence of all evidence on the subject, the presumption is 
that the officer was discharging his official duty. Pennsyl- 
vania Railroad Company vs. Weber, 76 Pa., Page 157. 
Murphy vs. Chase, 103 Pa., Page 260. In addition to the 
legal presumption, officer Calderwood was in uniform, 
under orders and on duty. With a lack of positive evidence 
to the contrary, it cannot be said as a fact that at the time 
of the injury his act had no direct relation to, or connection 
with, his duties. At most there was but a slight interrup- 
tion in the discharge of his duties. This was not enough 
to change his status under the Workmen's Compensation 
Act, A reference to the interpretation of the Federal Em- 
ployer's Liability Act of 1908 may be helpful. 
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In the case of North Carolina Railroad vs. Zachery, 232 U. 
S. Supreme Court Reports, Page 592, where it was alleged 
that the deceased had left his engine and was killed while- 
going to his boarding house on a personal errand, Mr. 
Justice Pitney, speaking for the court, said : "Assuming 
(what is not clear) that the evidence fairly tended to in- 
dicate the boarding house as his destination, it nevertheless 
also appears that deceased was shortly to depart upon his 
run, having just prepared his engine for the purpose, and 
that he had not gone beyond the limits of the railroad yard 
when he was struck. There was nothing to indicate that 
this brief visit to the boarding house was at all out of the 
ordinary or was inconsistent with his duty to his employer. 
It seems to us clearly that the man was still "on duty" and 
employed in commerce, notwithstanding his temporary 
absence from the locomotive engine. 

In the case of San Pedro, h. A. & S. L. R. R. Co. vs. 
Davide, 210. Fed. Rep. 870, a section hand had been en- 
gaged in interstate commerce during the day. He was 
engaged in riding on a hand car furnished by the railroad 
company for the purpose of returning from his place of 
work to a camp maintained iDy the company, and where 
the employee lived, and also taking the hand car to a point 
where it was taken from the track. An accident occurred 
by this hand car colliding with another one. The court 
held that the employee was engaged in interstate com- 
merce; that, although at the time he was injured he was 
returning to his place of abode, he had not yet been dis- 
charged from his day's work, and was acting under orders 
of the foreman. See also the case of Grow vs. Oregon 
Short Line Company, 138 Pa„ Rep. 398. 

It was not shown that Calderwood's absence from the 
beat was unnecessary, nor that it was more than temporary. 

The referee found as a fact that the injury sustained 
arose in the course of the employment, and at a time when 
he was actually engaged in furthering his employer's in- 
terest. 

In Section 409 of the Workmen's Compensation Act it 
is provided : "A Referee's findings of fact shall be final, 
ueless the Board shall allow an appeal therefrom as herein 
provided. The Board's findings of facts shall in all cases 
be final." 

It is vigorously contended that the findings of the Com- 
pensation Board are conclusive upon this court, except 
where there is a. plain mistake or a manifest error as in 



;obyGoO'^lc 



48 DAUPHIN COUNTY REPORTS- Vol. 20 

Hoagland vs. Berwind-White Coal Mining Co. 

the report of an auditor or a verdict of a jury and that the 
case at bar comes within these exceptions, as the facts 
found were not supported by any evidence. 

We cannot concur in the contention that the facts found 
were so manifestly wrong that they should be set at naught. 
Indeed, the conclusions seem to be entirely warranted upon 
a fair consideration of all the testimony. 

For the reasons herein set forth, as well as for those ex- 
pressed by CommissiOTier Scott in his well considered 
opinion, the appeal is hereby refused. 



Mrs. Ineburg Zunhilda Hoagland vs. Berwind-White 
Coal Mining Co. 

Workmen's Compensation — Review of findings of fact of com- 
pensation board by court. 
Though not expressly determinitig it right to do so, the court 
in this case reviewed the evidence and sustained the findings of 
fact of the Workmen's Compensation Board. 

Certiorari to Workmen's Compensation Board. C. P. 
Somerset County, No. 239 December Term, 1916. 

RuppEL, P. J., January 13, 1917. 

The question raised by this record revolves around the 
disputed question of fact as to the amount of wages the 
deceased was earning at the time of the accident. The 
409th section of the Workmen's Compensation Act of 2nd 
June, 1915, P. L. 736, provides: "A referee's findings of 
fact shall be final, unless the Board shall allow an appeal 
therefrom as hereinafter provided. The Board's findings 
of fact shall in all cases be final." 

The 419th section permits an appeal from the referee's 
award to the Board on two grounds : First, that the award 
is not in conformity with the terms of the act or that 
error of law was committed ; or second, that the finding 
was unwarranted by the evidence, etc. If we adopt the 
defendant's theory that the question of fact as reported 
by the Board cannot be reviewed by the court but must 
be accepted as a finality, then there is nothing left in this 
case upon which to sustain any of the exceptions, and this 
view is confirmed in an opinion by Judge Bechtel, in De- 
partment Reports of Pennsylvania, Vol. 2 Page 2538, 19 
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Dauphin County Reports, Page 448. But if we give the 
plaintiff the benefit of a more liberal construction and say 
that notwithstanding the finding of fact by the Board may 
be conclusive, yet the court has the right to examine the 
evidence upon which that conclusion was arrived at, and 
if the conclusion be based upon a false theory under the 
evidence in the case, then the court can correct the award 
rendered by the Board; and carefully examining the evi- 
dence of this case, we think the board did not err in its 
finding of fact. The testimony clearly warrants the con- 
clusion arrived at by the Board rather than the finding 
submitted by the referee. It is undisputed that the de- 
ceased was employed for some months prior to the accident 
at Mine No. 42 of the defendant company, but desiring to 
change his residence, he moved from Mine No. 42 to the 
town of Windber and was given employment in Mine No. 
40. He applied for a position in this mine a few days be- 
fore the accident and was directed to the mine foreman, 
who had the fixing of wages, and the mine foreman told 
him he would pay him but $2.70 a day. He reported this 
to the mine electrician and complained of the wages and 
said he ought to have $2.90 and after some talk, the mine 
electrician, Charles J. Repine says: "I then sent Mr, Hoag- 
land to the mine foreman to agree on the wages. He came 
back to me and I asked him what wages he was to receive, 
and he said $2.70. He then told me he had worked in the 
mine as wireman for four or five years at the rate of $2.90 
and he did not want to work at the rate of $2.70. I told 
him to go ahead and that I would turn an extra turn in 
to make it $2.90 until we could determine about the wages." 
This matter was not reported to the mine foreman, and the 
claim now that Repine had authority to fix the wages is 
repelled by his own testimony, which shows that he did 
not assume that authority and that the deceased knew that 
fact. Repine sent the deceased to the mine foreman to 
agree upon the wages, and the turning in of extra time was 
at most a temporary arrangement, not an intent to fix the 
wages, but simply an arrangement to hold the laborer until 
further visages could be agreed upon. It was perhaps a 
fraud upon the company, but if not, it was such a contract 
under the circumstances that could not be enforced against 
the company. Accepting the testimony of this witness as 
true, it does not sustain the plaintiff's contention, and, 
therefore, the Board was right in fixing the wages at the 
time of the accident at $2.70. The assignments of error 
are overruled. 
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Commonwealth of Pennsylvania, ex rel. J. D. O'Neil, 
Insurance Commissioner, vs. Union Casualty Insur- 
ance Company. 

Life insurance companies — Rigkt of stockholders to except 
to decree of dissolution. 



Stockholders of a life insurance company have no riglit, inde- 
pendently of the corporation, to except to a decree of court dis- 
solving the company and directing a distribution of its effects. 

Exceptions to decree of dissolution. C. P. Dauphin 
County No, 113, Commonwealth Docket, 1916. 

Francis Skunk 5f own, Attorney General, and JFm. M. Har- 
gest, Jos. L. Kun and Horace W. Davis, Deputy Attorney 
Generals, for plaintiff. 

Henry J. Scott, for exceptants. 

McCarrell, J., February 5, 1917. 

On November 15, 1916, the Attorney General at the in- 
stance of the Insurance Commissioner filed his suggestion, 
alleging that the Union Casualty Insurance Company was 
insolvent and that the further transaction of business by it 
would be hazardous to its policyholders, creditors, and the 
public. On the presentation of this suggestion the usual 
order to show cause was issued and the company was en- 
joined and restrained from transacting any business or dis- 
posing of any of its property until the further order of the 
Court. This order to show cause was duly served upon 
the respondent, which filed an answer on November 28, 
1916. A hearing was duly had on December 18, 1916, and 
on December 19, 1916, we found from the testimony sub- 
mitted that the company was insolvent and that the further 
transaction of business by it would be hazardous to the 
policyholders, creditors and the public. On application 
made to us on December 28, 1916, we permitted exceptions 
to be filed to our decree on behalf of the defendant company, 
as also on behalf of a large number of stockholders. These 
exceptions complain that we had no power to enter the 
decree directing the liquidation of the company and its 
dissolution. 
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Insurance Commissioner vs. Pension Mutual Life Insurance Co. 

The exceptions in this case are almost identical with the 
exceptions filed by policyholders in case of Commonwealth, 
ex rel. }. D. O'Neil, Insurance Commissioner, vs. Pension 
Mutual Life Insurance Company, to No. 103 Common- 
wealth Docket, 1916. In that case we have carefully con- 
sidered the questions raised by the exceptions and have 
concurrently with this filed our opinion therein. While we 
are not satisfied that the policyholders have any right inde- 
pendently of the corporation defendant to file exceptions, 
we have considered the exceptions carefully and have 
reached the conclusion that none of them can be sustained. 
We have discussed the matter fully in our opinion in the 
case just cited and refer to what we have there said in sup- 
port of the conclusion reached herein. We are satisfied* 
that the whole proceeding is regular; that the order was 
fully warranted by the testimony, and we therefore now 
dismiss and overrule all the exceptions thereto. 



Commonwealth of Pennsvlvaxia. ex del. J. D. O'Neil, 
Insurance Commissioner, vs. Pension Mutual Life 
Insurance Company. 

Corporations — Right of stockholders to intervene in imts by 

or against the corporation — Life insurance companies — 

Right of stockholders of life insurance company to except 

to 'decree of dissolution — Acts of June i, IQII-, P. L. 

S9Q and June i, iqii, P. L. 6of. 

The Acts of June 1, 1911, P. L. 599, and June 1, 1911, P. L. 607, 

are in pari materia and are to be interpreted as being in force and 

conferring upon the Insurance Commissioner all of the powers 

given in either act. 

Ordinarily, the stockholders of a corporation have no right to 
be joined, in an action brought by the corporation or against the 
corporation. 

If the interests of stockholders are likely to be illegally affected 
by litigation, by or against a corporation, the stockholders may, 
upon proper showing, be permitted to intervene; but it will re- 
quire clear proof of failure upon the part of the directors or ofHcera 
of the corporation to perform their corporate duty, before inter- 
n will be permitted 
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It is not necessary that the various steps which the Insurant 
Commissioner may take, under the Act of June 1, 1911, P. L, 007, 
must be taken by him before a proceeding under the Act of June 
1. 1911, P. L. 599, can be instituted, or that his application under 
that act must aver that such steps have been taken before the 
court can assume jurisdiction. 

Exceptions by Stockholders of a life insurance company, to a 
decree of dissolution, did not allege any impropriety of conduct on 
the part of the corporate ofHcers nor dispute the allegations in the 
answer filed by them to the application for the decree, but denied 
the right of ' the Insurance Commissioner to begin the action and 
the right of the court to enter the decree. While not conceding 
the right of the stockholders to except in this manner, exceptions 
were considered and dismissed. 

Exceptions to decree of dissolution. C, P. Dauphin 
County, No. 103, Commonwealth Docket, 1916. 

Francis Skunk Brown, Attorney General, ffm. M. Hargest, 
Jos. L. Kun and Horace W. Davis, Deputy Attorney Gen- 
erals, for plaintiff. 

Stone y Stone, for respondents. 

Joseph H. Thompson and E. J. Kent, for exceptants. 

McCahrell, J., February 5, 1917. 

On November 6, 1916, the Attorney General, at the in- 
stance of the Insurance Commissioner presented his appli- 
cation, alleging that the defendant company was insolvent 
and that the further transaction of business by it would be 
hazardous to its policyholders, its creditors and the public. 
An order to show cause was duly granted thereon and 
served upon the defendant company, which filed its answer 
November 27, 1916. This answer makes no direct denial of 
the allegations contained in the .'\ttorney General's sugges- 
tion. It alleges that "early in the fall of 1915, it called the 
attention of the representatives of the Insurance Depart- 
ment of Pennsylvania to a proposed merger and consolida- 
tion under the laws of Pennsylvania between it and two or 
more Pennsylvania corporations engaged in the insurance 
business of issuing policies or contracts of insurance on the 
lives of individuals; that from that time to the present time 
this respondent has been encouraged by the State Depart- 
ment of Insurance to complete and arrange for, in all the 
various details, the said consolidation and merger. In line 
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with this proposed consolidation and merger and with the 
knowledge of the representatives of the Department ol 
Insurance of Pennsylvania this respondent has purchase*] 
or otherwise obtained a majority of the interests in two or 
more Pennsylvania corporations engaged in the business oi 
issuing policies or contracts of insurance on the lives of 
individuals," 

This answer by necessary implication must be inter- 
preted as an admission that since the early fall of 1915 
the respondent had not been in condition to do business 
safely, and during the intervening time had, with the knowl- 
edge and encouragement of the Insurance Department, been 
(engaged in effort to effect a consolidation or merger with 
other companies to enable it to do business without hazard 
to the public. Thus it appears that from the early autumn 
of 1915 until November 6, 1916, the respondent had' been 
permitted to make effort to improve the condition of the 
company so as to enable it to do business without hazard 
to policyholders and the public. 

The Act of June 1, 1911, P. L. 599, and the Act of June 1, 
1911, P. L. 607, are in pari materia and are to be interpreted 
as being in force and conferring upon the Insurance Com- 
missioner all the powers given in either Acts. The Act ol 
June 1, 1911, P. L. 607, is entitled "An Act to establish an 
Insurance Department; authorizing the appointment of an 
Insurance Commissioner, and prescribing his powers and 
duties; also providing for the licensing, examination, regu- 
lation, and dissolution of insurance and surety companies 
and associations, and for the licensing and regulation of 
insurance agents and insurance brokers; also providing for 
the collection of fees, and prescribing penalties for the 
violation of any of the provisions of this act ; and repealing 
all existing acts." This Act contains thirty-three sections 
and provides for the establishment of an Insurance Depart- 
ment of the State government, the appointment of an In- 
surance Commissioner, and the organization, licensing and 
general conduct of the insurance business. By the first 
paragraph of section 4 it is made the duty of the Insurance 
Commissioner, "To see that all the laws of this Common- 
wealth respecting insurance companies and the agents 
thereof are faithfully executed ; and for that purpose he is 
hereby given authority to make examinations of insurance 
companies, home or foreign, whenever he determines it to 
be necessary or expedient; and also to examine into the 
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affairs of any corporation organized under any law of this 
Commonwealth, or having an office in this Commonwealth, 
which corporation is engaged in, or is claiming or advertis- 
ing that it is engaged in, organizing or receiving subscrip- 
tions for or disposing of stocks of, or in any manner aiding 
or takmg part in the formation or in the business of an 
insurance company or companies, either as agents or other- 
wise." He is required to publish the result of his exami- 
nation of the affairs of any company, whenever he deems 
it for the interest of the policyholders so to do. By the- 
third paragraph of said fourth section, "whenever the Insurr 
ance Commissioner shall find that any insurance company 
of this Commonwealth is insolvent or fraudulently con- 
ducted, or that its assets are not sufficient for carrying on 
the business of the same, or during any non-compliance 
with the provisions of this act, he shall communicate the 
facts to the Attorney General, whose duty it shall be, after 
hearing, to apply to any court in this Commonwealth hav- 
ing jurisdiction, or in vacation to any of the judges thereof, 
for an order requiring the company to show cause why 
its business should not be closed; and the court or judge, 
as the case may be, shall hear the allegations and proofs of 
the respective parties, or appoint some suitable person as 
examiner to perform such duty, and report upon the facts 
to said court or judge; and if the said court or judge shall 
find that such company is insolvent, or that the interest of 
the public so require, the court or judge shall decree a dis- 
solution of its effects." By the fifth section of this Act it is 
provided that whenever any life insurance company doing 
business in this Commonwealth does not have on hand the 
net value of all policies in force, the Insurance Commis- 
sioner shall notify the company and its agents to issue no 
new policies until its funds become equal to its liabilities, 
and such company is by said section prohibited from issuing 
any new policies until its funds have become equal to its 
liabilities and has obtained from the Insurance Commis- 
sioner a certificate to that effect, with authority to do busi- 
ness. The section then provides that when a life insurance 
company organized under the laws of this Commonwealth 
has been notified to cease doing new business, the Insur- 
ance Commissioner may, in case it appear from his exami- 
nation that no fraud or gross incompetence or recklessness 
is shown to exist in the management, permit the officers of 
the company to continue in charge of its business for one 
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year; and he may renew the permission, if he is satisfied 
that the company is likely to retrieve its affairs, or he may 
institute proceedings to determine what further shall be 
done. 

The Act of June i, 1911, P. L. 599, is entitled, "An Act 
authorizing the Insurance Commissioner to proceed against 
and to take possession of any insolvent or delinquent com- 
pany, order or association transacting any class of insur- 
ance; and prescribing the method by which such insolvent 
or delinquent companies, orders, or association shall be 
dissolved and liquidated." 

The first Act, as already stated, provides for the organiza- 
tion of the Insurance Department, the appointment of an 
Insurance Commissioner, the legal requirements which 
must be met by companies desiring to do an insurance 
business, and various regulations as to the licensing of 
insurance companies to do business in the State. The 
second Act, just referred to, by its title provides for pro- 
ceedings against insolvent or delinquent companies and pre- 
scribes the method by which such companies shall be dis- 
solved and liquidated. The first section provides, inter 
alia, that whenever any domestic insurance company, asso- 
ciation, society or order, (a) is insolvent, or (e) is found, 
after an examination to be in such condition that its further 
transaction of business will be hazardous to its policy- 
holders, or to its creditors, or to the public, the Insurance 
Commissioner may apply to the Court of Common Pleas of 
Dauphin County or of any county in which the principal 
office of any such insurance company is located, for an order 
directing such corporation to show cause why the Insur- 
ance Commissioner should not take possession of its prop- 
erty and conduct its business. 

The suggestion or application in this case is in the lan- 
guage of this section. Following the practice we granted 
an order to show cause and directed that the defendant 
company be restrained from the transaction of its business 
or the disposition of its property until the further order of 
the Court. Apparently the Insurance Commissioner has 
extended to the respondent the one year's time to remedy 
its condition contemplated by the fifth section of the Act of 
June 1, 1911, P. L. 607, although perhaps not legally re- 
quired so to do. The desired merger or consolidation not 
having been effected the Commissioner on November 6, 
1916, caused this proceeding to be commenced under the 
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third section of the Act of June I, 1911, P. L. 599. An 
answer having been filed November 27, 1916, the Court 
fixed December 18, 1916, for the hearing:, at which time the 
hearing proceeded ; some testimony was taken when it 
was admitted by respondent's counsel that the company's 
capita] was impaired. The Court thereupon on December 
19, 1916, in obedience to the mandate of the statute decreed 
the dissolution of the company and a distribution of its 
effects. Later upon an application of policyholders and 
stockholders alleging that they had not been heard, we 
permitted exceptions to be filed to our order, and these ex- 
ceptions are now before us for consideration. We find 
nothing in any of our statutes regulating proceedings 
against insurance companies which requires process to be 
served upon or notice to be given to policyholders or stock- 
holders. Process by the sixth section of the Act of June 1, 
1911, P. L. 599, is to be served in accordance with the 
general laws regulating service of process upon corpora- 
tions. This has been done here and the corporation repre- 
sented by its duly chosen directors has been fully heard, 
and we are not satisfied that policyholders or stockholders 
have any right to an additional hearing or to except to 
what has been done in pursuance of process duly served 
upon its corporate oificers. 

"A corporation is a legal entity entirely distinct 
from its members or stockholders. When a num- 
ber of persons are incorporated they cease to be a 
mere collection of individuals and become a legal 
body or entity, an invisible and intangible being, 
which is for many purposes distinct from the indi- 
viduals of whom it consists." 

Private Corporations, by Clark and Marshall, 
Sec. 5. 

A corporation has its corporate name and by that name 
alone has the right to sue and be sued. The corporation is 
represented by its directors or other corporate officers. 
According to the term of its organization its members and 
stockholders ordinarily have no right to be joined in an 
action brought by the corporation or against the corpora- 
tion. If the interest of members of stockholders are likely 
to be illegally affected by pending litigation by or against 
the corporation the stockholders may perhaps upon a proper 
showing be permitted to intervene, but it will require « 
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clear proof of failure on the part c^ the directors or officers 
to perform their corporate duty to the prejudice of the 
stockholders before intervention would be permitted. The 
exceptants in this case do not allege any impropriety of con- 
duct on the part of the corporate officers. They do not 
dispute the allegations contained in the answer filed. They 
ask to be permitted to except to what has been done in an 
action brought against the corporation by the Insurance 
Commissioner. These exceptants contend that the It\sur- 
ance Commissioner had no right to begin his action and 
that wc erroneously entered our decree dissolving the cor- 
poration. While we do not concede the right of the stock- 
holders to except in this manner, we have carefully consid- 
ered the exceptions as also the elaborate and able briefs 
presented in their behalf. We do not agree with the con- 
tention that the various steps which the Insurance Com- 
missioner may take under the Act of June 1, 1911, P. L. 
607, must be actually taken by him before a proceeding 
under the Act of June 1, 1911, P. L. 599, can be instituted 
or that his application under this Act must contain aver- 
ments as to the taking of said steps before the Court can 
assume Jurisdiction of his suggestion. The special act 
under which respondent was created gives it no special 
privilege and does not relieve it from the provisions of the 
general statutes regulating insurance companies. 

In the light of the wide discretion given to the Insurance 
Commissioner we cannot say that this proceeding was im- 
properly commenced. The decree entered is fully war- 
ranted by the testimony submitted at the hearing. We 
therefore overrule and dismiss the exceptions presented in 
behalf of the stockholders. 



Joseph A. Botto, et al. vs. W. C, Hamilton, et al. 

Workmen's Compensation — Hearsay evidence. 

There is nothing in the Workmen's Compensation Act which 

permits an award to be founded on hearsay testimony. Section 

42S, properly interpreted, leads to no such result. 

The rule excluding hearsay is not technical. It is fundamental. 
Its abrogation would offend against all sense of propriety. With 
certain limited exceptions, hearsay has never been admissible in 
Pennsylvania. 
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It must, however, be remembered that the purpose of the Work- 
men's Compensation Act is to afford a prompt remedy to the 
incapacitated workman and his dependent family, free from all 
complicated formalities and capable of being asserted by himself 
without resort to the help of legal advisers and advocates. 

Besides possessing the duties and powers of a judge, a referee 
has power to investigate facts. In the exercise of his inquisitorial 
powers, and as an administrative officer, a referee has the right to 
receive all the information he can get from any source without re- 
striction by rules of evidence. When, however, he comes to pass 
upon evidence as a judge he should be guided by the rules which 
experience has taught to be reliable. 

The Compensation Board would not be wrong in holding that an 
employe is still at work while he is waiting at a proper place, ready 
to work when needed; and it does not follow that work is inter- 
rupted if an employe rests while waiting. 

Appeal from decision of Workmen's Compensation 
Board. C. P. Phladelphia County, No. 3555, September 
Term, 1916. 

FiNLETTER, P. J. 

The employer objects to the award made in this matter 
because, (1) it is based upon hearsay testimony, and (2) 
because the injury did not happen during the employment. 
Either of which objections would be good if founded on 
fact. 

We do not understand, however, that either the Referee 
or the Board based their findings upon the hearsay testi- 
mony referred to. The Commissioner who wrote the 
opinion says therein: — 

"If the hearsay testimony of Mrs. Botto stood alone the 
claim would have to be rejected. This case clearly illus- 
trates the reason for the rule adopted by the Board gov- 
erning the admission of hearsay testimony which is as 
follows : 'When its admission may lead to the discovery 
of substantial evidence hearsay evidence may be received 
in any hearing where the person whose statements are 
sought to be introduced is dead, or his deposition cannot be 
conveniently obtained, provided the circumstances under 
which they are made are such as to convince the Referee 
or Board that they are trustworthy.' " 

I understand the Commissioner to mean that the hearsay 
statement was received, not for the purpose of proof, but 
in the hope that it "would lead to the discovery of sub- 
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stantial testimony ;" and that it did result in obtaining the 
testimony of the two young women who saw the employe 
fall in such a way as to make it quite likely that the wound 
which caused his death was received in the fall. 

There is nothing in the Workmen's Compensation Act 
which permits an award to be founded upon hearsay testi- 
mony. The provision of section 428, properly interpreted, 
leads to no such result. There is nothing in the statute like 
section 68 of the New York Compensation Act, 'which pro- 
vides that "the Commission shall not be bound by common 
law or statutory rules of evidence." Any such radical 
change in the wise rules of evidence, founded upon experi- 
ence, which exclude gossip and hearsay as unsafe sources 
of proof would require more compelling language than that 
of section 428, which is "Neither the Board or any Referee 
shall be bound by the technical rules of evidence in con- 
ducting any hearing or investigation." 

The rule excluding hearsay is not "technical." It is 
fundamental. Its abrogation would offend against all sense 
of propriety. With certain limited exceptions hearsay has 
never be«n admissible in Pennsylvania. Its admission cuts 
ofT all opportunity for cross-examination, and deprives the 
proofs of the binding effect of an oath. A lie need only be 
twice told to acquire the weight of truth, and become the 
foundation of a judgment taking property from one man 
and giving it to another. Even under the provision of the 
New York statute quoted above hearsay has been excluded 
as a basis for an award. Carroll v. Knickerbocker Ice Co., 
218 N. Y. 435, and it was also so held in California where 
the Workmen's Compensation Act provided that (section 
77') the Referee "shall not be bound by the technical rules 
of evidence." Englebertson v. Commission, 151 Pac. 421. 
And in Michigan, see Reck v. Whittleberger, 181 Mich. 463. 

On the other hand it must be remembered that the pur- 
pose of the statute is to afford a prompt remedy to the in- 
capacitated workman and his dependent family, free from 
complicated formalities, and capable of being asserted by 
himself without resort to the help of legal advisers and 
advocates. 

The statute provides {section 417) this: "The Referee 
if he shall deem it necessary shall either before or after 
the hearing make investigation of the facts." That is, be- 
sides possessing the duties and powers of a judge, given 
him by other sections of the Act, he has inquisitorial powers 
to "investigate" the facts, and search for proofs. 
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It would be folly to give him these powers and at the 
same time forbid him to receive such clues as he miglit 
obtain from "information,"-which might lead to substantial 
proof. It was evidently with this idea that the rule above 
quoted was framed — "when the (hearsay) may lead to 
the discovery of substantial proof it may be received." 
This is a different thing from saying that it may become 
the foundation of an award. 

In the performance of his inquisitorial powers, and as 
an administrative officer, for he is this as well as judge of 
the facts, the Referee has the right to receive all the infor- 
mation he can get from any source, without restriction by 
rules of evidence. These are devised for and adapted to 
the orderly ascertainment of the truth in a court. They are 
not made to regulate the inquiries of a detective who is 
searching for the proofs. What the statute contemplates is 
both an investigation and a hearing. The Referee is 
directed to do both. When he is investigating he is not to 
be restricted by the rules which apply to him as a judge. 
Wh§n, however, he comes to pass on the evidence as a judge 
he should be guided by the rules which experrence has 
taught are reliable. And unless his investigation has re- 
sulted in the discovery of "evidence of a sound, competent 
and probative character," sufficient to sustain his findings, 
the latter have no legal foundation. Carroll v. Commission 
(supra). 

(2) The employer's second objection amounts to this: — 
that the boy's fall was the result of his attempting to sit 
upon a chair, and he had, they say, no right to sit down while 
at work, the chair was in the workroom not to be sat upon 
but to be used as a sort of ladder for other employes to use 
in piling up paper, hence they say he was not hurt while he 
was at work at his employment. The deceased was a 
cutter boy and his duty was to carry paper as it was cut to 
size. Whether or not he was actually at work when the 
accident happened is a question of fact upon which the 
Board's finding is final. But it may not be improper to say 
that it does not appear that the Board would be wrong in 
holding that the boy was still at work even if he were not 
actually handling the paper but was waiting at the proper 
place ready to work when needed. "They also serve who 
only stand and wait." Nor is it plain that the employment 
was interrupted if he rested while waiting. Surely it cannot 
be claimed that an employe may not rest during the inter- 
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vals of his work. That he should do so is to his employer's 
interest. He will be better able to work when called upon. 
And if he may, was not the presence of a chair an invitation 
to its use? The objection on this score seems to us far 
fetched. 

There was, then, proof by eye witnesses called before 
the Referee that the boy fell in the factory while at work, 
or while resting between jobs, that he hurt his elbow in 
the fall, that a wound existed on the same elbow, such as 
would have been likely to result from such a fall, that it 
became infected and caused his death. 

This being so we think the Referee had ample foundation 
in proper proof for his award. The appeal is dismissed. 



Motor Vehicles, 



Fines and penallies for violation of late relating to motor 
vehicles — Statement of off-cer collecting fines to Highway 
Dep artment — Afidavits. 

A justice of the peace or other officer, making a return to the 
State Highway Department of tines and penahies collected by 
him for violations of the law relating to motor vehicles, cannot 
take his own afBdavit to the truth of the statements contained in 

Attorney General's Department. Opinion to Frank B. 
Black, State Highway Commissioner. 

Keller, Deputy Attorney General, February 8, 1917. 

I have your favor of the 25th ult,, inquiring whether, 
under Section 22 of the law relating to motor vehicles, 
approved July 7, 1913, P. L. 672, which provides that 
sworn statements of all fines and penalties collected under 
the provisions of the Act for violation of the same shall 
be made to the State Highway Department by the officer 
imposing or receiving the same, a Justice of the Peace or 
other officer making such return can take his own fifhdaTit 
and swear to the truth of the maters therein contained, or 
whether such statement should be sworn to by him before 
some other officer than himself, 
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While an examination of the decisions in this State fails 
to discover any ruling of the Courts squarely upon the 
subject, in my judgment, this is due not to any uncer- 
tainty as to the law on the question, but rather to the fact 
that it has heretofore been universally accepted that no 
officer could legally take his own affidavit. 

In the case of King vs. Wallace, 3 Dumdorf & East, 
403, it was held that an affidavit to a petition for an at- 
tachment for contempt of court might not be taken before 
the attorney or agent of the Prosecutor, 

In many states of this country it has been held that 
an interest, such as being a partner or attorney for the 
affiant, or an officer or stockholder of a corporation inter- 
ested, will disqualify an officer or magistrate from taking 
an affidavit. This has been decided not only because of 
positive statutes forbidding the same, but on the broad 
ground of public policy. 

In the case of Fair vs. Bank, 67 L. R. A. 85v, the Su- 
preme Court of Kansas said: 

"That one who is of counsel, or is related to 
either party, or is otherwise interested in the 
event of an action, should be barred, even in the 
absence of our statutory provision, is too evident 
for discussion." 
The following extracts from Ruling Case Law give the 
best thought from the reported decisions: 

"The proper administration of an oath or affir- 
mation requires concurrent action on the part of 
the affiant and an authorized officer. Either it 
must be administered by the officer. to the affiant, 
or asseveration must be mads to the truth of the 
matters contained in the affidavit by the party' 
making it, to the officer with the latter's consent; 
otherwise there can be no affidavit. * • * * 
To make a valid oath or affirmation there must be 
some overt act which shows that there was an 
intention to take an oath or affirmation on the one 
hand and an intention to administer it on the 
other; for even though such intention actually did 
exist, if it was not manifested by an unambiguous 
act, perjury could not be based thereon, and the 
affidavit would be insufficient." (Vol. 1, p. 765.) 
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The law contemplates one person who administers the 
oath and another person who takes the oath. An oath 
cannot properly be administered by one man to himself. 
This position is supported by the fact that it would be 
impossible to convict a person taking a false oath before 
himself of perjury, for ordinarily the person administering 
the oath is the only witness to prove its administration, 
and he could not be compelled to testify in a criminal 
prosecution against himself if he was charged with per- 
jury in having thus sworn falsely. 

The same ruling has been held with regard to acknowl- 
edgments : 

"As a rule, the grantor or obligor in a deed or 
other instrument is disqualified to take the ac- 
knowledgment or proof thereof." « * • * * 
"The grantee or obligee in an instrument is dis- 
qualified on grounds of public policy from acting 
in an official capacity tn taking and certifying the 
acknowledgment of the grantor or obligor." 
I Corpus Juris, 805. 
You are, therefore, advised that the statement provided 
for by Section 22 of the Act approved July 7, 1913, must 
be sworn to before some other officer than the person 
making such return. 



Inquiry Into Mental Condition of Persons Under 
Sentence of Death. 

Inquiry into mental condition of persons under sentence of 
death — Powers of Governor. 
There is no act of Assembly authorizing the Governor to ap- 
point a commission to inquire into the mental condition of a 
person under sentence of death. 

Attorney General's Department. Opinion to Martin G. 
Brumbaugh, Governor of Pennsylvania. 

Davis, Deputy Attorney General, January 31, 1917. 

This Department is in receipt of your letter of January 
22, 1917, in which you inquire as to "whether or not there 
is an act or acts, now in force, specifically providing that 
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the Governor may, upon his own initiative or in response 
to an appeal made to him, appoint a commission to in- 
quire into the mental condition of a person under the sen- 
tence of death." 

We have to advise you that there is no act or acts now 
in force specifically so providing. 

To thoroughly acquaint you with your powers in the 
premises, and going beyond the scope of your inquiry, we 
would advise that the question as to right of executive 
action in the case of a prisoner alleged to have become 
insaiie after sentence of death had been imposed was dis- 
cussed in the case of Commonwealth vs. Briggs, 16 Phila. 
Rep. 438. 

In this case the Court was of the opinion that courts 
would not have jurisdiction to determine such insanity 
under the provisions of the Act of May 14, 1874, P. L. 
160, and used the following language: 

"A prisoner convicted of murder and under sen- 
tence of death, is remitted by authority of law 
to the control of the executive, either for execu- 
tion of the sentence, commutation of it, or pardon, 
in the manner prescribed by law. The discretion 
which is vested in him is within his control. He 
is the sole judge of the circumstances which may 
influence him to exercise clemency or enforce the 
execution. This discretion carries with it the 
right to ascertain for himself the conditions which 
may influence him in the exercise of these 
powers."- 
This opinion was given in 1884, long after the adoption 
of the Constitution of 1873, which, by Article IV, Section 
9, provides that no pardon shall be granted, nor sentence 
commuted, except upon the recommendation, in writing, of 
the Board of Pardons. 

The scope of the executive power, as set forth in the 
Briggs case, can, therefore, not be extended beyond the 
right to disagree with the Board, after the latter has rec- 
ommended a pardon. 

The practice in this Commonwealth has been for the 
Governor to refer to the Pardon Board, for investigation, 
any matters which ultimately come before the Governor 
in the way of pardons, commutations or remissions of fines 
or forfeitures. Remissions of fines or forfeitures is a mat- 
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ter for the discretion of the Governor independent of any 
action of the Pardon Board, yet, as set forth in an opinion 
given by this Department to Governor Stuart, on May 
1st, 1907, Att'y. Gen. Report No. 41, the uniformity of 
the practice above mentioned was recognized. 

Aside, however, from this practice, the Governor has 
no power to pardon or commute a sentence of one under 
sentence of death, without a recommendation to that ef- 
fect by the Pardon Board, and, while the latter can in the 
manner provided by the Constitution, acquaint itself with 
any of the facts pertaining to the application before it, 
you are under no greater duty, nor have you any greater 
authority to recommend that it particularly pass upon 
the alleged insanity of a prisoner, than would a private 
individual. 

It should, however, be called to your Excellency's at- 
tention that, after acquainting yourself with any facts in 
any manner, it is discretionary for you to recall a death 
warrant and thereafter refuse to issue the same until you 
have thoroughly satisfied yourself of the propriety of 
doing so. 



Casualty Companies. 
Casualty companies — Increase of capital stock after certificate 

of Insurance Commissioner authorizing transaction of 

business. 
A casualty company which has increased its capital stock, after 
the Insurance Commissioner has issued to it a certificate author- 
izing the transaction of business under its original capital stock, 
cannot do business under its increased capital stock until another 
examination has been made by the Insurance Commissioner, and 
the provisions of Section 8 of the Act of June 1, 1911, complied 
with; and upon failure of the company to comply with the pro- 
visions of the act, the certificate originally issued may be with- 

Attorney General's Department. Opinion to J. Denny 
C'Neil, Insurance Commissioner. 

Davis, Deputy Attorney General, February 7, 1917. 

I am in receipt of your favor of February 5, 1917, in 
"which you set forth the following facts: 
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A casualty company was chartered on July 27, 1916, 
under the Act of June 1, 19U, P, L. 567. the authorized 
capital stock of the company being $500,000, the mini- 
mum required to enable them to engage in the several 
lines of insurance proposed. 

In January of this year you were notified by the com- 
pany that the capital had been fully paid, and after an 
examination in accordance with Section 8 of the Act you 
issued a certificate authorizing them to transact the busi- 
ness for which they were incorporated. 

Shortly after its incorporation the company filed notice 
of an increase of capital stock from $500,000 to $5,000,000, 
the notice of such increase having been filed in the office 
of the Secretary of the Commonwealth on the twenty- 
third day of November, 1916, and only brought to your 
attention subsequent to the issuance of such certificate. 

On these facts you ask to be advised as to what paid-up 
capital this company was required to have at the time the 
license was issued by your Department on January 20th — 
was it the amount mentioned in the original articles of in- 
corporation or the amount authoriz'ed by the subsequent 
increase ? 

The authorized capital stock was increased under the 
provisions of the Act of February 9, 1901, P. L. 3. This 
Act pertains merely to procedure and does not authorize 
the corporation to do business with the increased capital 
any more than the original articles of incorporation, when 
approved by the Governor, authorized it to engage in 
the insurance business without a certificate issued by your- 
self. 

This State, in the exercise of its police power, has seen 
fit to protect not only the insuring public, but the invest- 
ing public, against corporations having a large authorized 
capital but a comparatively small paid-in capital. While 
the Act of June 1, 1911, under which this company was 
incorporated, is silent as to the procedure in case of aa 
increase, yet there can be nothing gathered from it which 
shows a legislative intent to take away the safeguards 
surrounding such action by other classes of insurance 
companies. 

The Act of May 1, 1876, P. L. 56, for the insurance of 

lives, etc., provides that the company shall not engage 

' in business until it has notified the Insurance Commis- 
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sioner that the entire captal stock authorized in its charter 
has been paid in, and after the Insurance Commissioner, 
by examination, satisfies himself "that it is possessed of 
money or assets * * • equal to the amount of its 
capital stock," he shall issue a certificate to it. 

The Act of April 15. 1891, P. L. 11, in Section 1, relating 
to the increase of the capital stock of such companies, pro- 
vides that such company "shall be entitled to have the 
increased amount of capital * * * _ and the examina- 
tion of securities composing the capital stock thus in- 
creased * ♦ • shall be made in the same manner as 
is provided in this Act for capital stock originally paid in." 

The Act of June I, 1911, Section 6, sets forth the manner 
in which letters patent shall issue, .and adds, "but it shall 
not have power to engage in the business of insurance 
until the provisions of this Act have been otherwise com- 
plied with." 

The same Act, in Section 8, provides: "As soon as the 
entire amount of the authorized capital of a company 
incorporated under this Act shall have been paid in" the 
Insurance Commissioner shall be notified, whereupon he 
sh^Il make an investigation to determine if "it is possessed 
of funds invested in the manner hereinafter specified equal 
to the amount of its capital." 

Your right and duty to withhold a certificate does not 
depend upon such corporation having paid-up capital stock 
to the minimum amount required under this act. It must 
have paid-up capital stock to the amount authorized in 
its charter, whether the same be the minimum or more. 
The plain language of the Act allows no other conclu- 
sion. Such being the case, to permit a company to name 
the minimum amount in its original charter and obtain a 
certificate, and thereafter immediately to increase its 
stock and not require another certificate, would he an 
invasion and nullification of the provisions of Section 8. 
No such subterfuge can be accepted as a compliance with 
our insurance laws. 

For the foregoing reasons you are advised that this 
company should be informed that they cannot do business 
as a corporation, having an authorized capital to which 
theirs has been increased, until another examination has 
been made by you and the requirements of Section 8 of the 
Act of June 1, 1911, complied with. If such compliance 
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is not had nor the present authorized capital reduced to the 
original amount, you have the right to withdraw your 
certificate heretofore issued. 

No practical aspect of the case can control against this 
position. This company, if it desires to sell stock, may, 
in its present status, ask for subscriptions to stock to be 
issued when authorized. With an authorized capital of 
$5,000,000 it is not legally empowered under its present 
certificate to transact the business for which it was incor- 
ponited within this State. 



ArPKOPUi \Tio.\ For Rf.tuun of CoLL.^xiiRAi. Inhi:ri- 
TANCE Tax Ekkoneoust.y P.^lId. 

Constitutional law— Special legislation^ Appropriation for re- 
turn of collateral inheritance tax t rroneonsly paid. 
An Act of Assembly making an appropriation for the refund- 
ing of collatoral inheritance tax erroneously paid, and not re- 
coverable under the Act of March 25, 1901. P, L. 59, is special 
legislation and within the prohibition of Article III. of Section 7 
of the Constitution of Pennsylvania. 

Attorney General's Department. Opinion to A. W. 
Powell, Auditor General of Pennsylvania. 

KuN, Deputy Attorney General, February 13, 1917. 

In answer to your inquiry of the 13th instant, addressed 
to the Attorney General, asking to be advised as to the 
validity of the appropriation made by Act No. 265 of the 
General .-Vssembly, approved May 28, 1915, P. L. 615, 1 
beg to advise you as follows : 

The Act makes an appropriation refunding to Paul C. 
Wolff, executor of the estate of Thomas H. Lane, moneys, 
alleged to have been erroneously paid into the State Treas- 
ury. 

You state that you have now before you for audit and 
settlement a requisition in the sum of $291.23, to re- 
imburse the said executor for collateral inheritance tax 
alleged to have been paid in error and not recoverable 
under the provisions of the Act of 1901, on account of the 
delay in making application for the refund. 
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The Act referred to is the Act of March 25, 1901, P. 
L, 59, being an amendment of the Act of June 12, 1878, 
providing for an extension of the limitation of time within 
which application may be made to the State Treasurer to 
refund and pay over to the executor, administrator, etc., 
who may have paid any collateral inheritance tax in error, ■ 
to the amount of such tax thus erroneously paid. The 
Act provides that all such applications for repayment of 
such tax erroneously paid in the State Treasury shall be 
made within two years from the date of such payment, 
except in certain cases therein provided. This is a gen- 
eral Act. applicable to all persons alike. 

The .\ct No. 265 before you is a special Act, passed 
to meet the conditions of the specific case because, for 
some reason, there had been delay, as you state, in making 
an application for the refund under the .Act of 1901, so 
that it was not recoverable under that Act. 

It was just this sort of special legislation which the 
framers of the Constitution meant to prohibit by Article 
111. Section 7, of the Constitution, providing that the Gen- 
eral Assembly shall not pass any local or special law, inter 
alia, "refunding moneys legally paid into the Treasury," 

Of course, if an application for refund had been made 
within the limitation of time provided by the Act of 1901 
and had, in due course, been approved under the provi- 
sions thereof, an appropriation to provide for the payment 
of such refund would have been entirely proper, but such 
were not the facts in this case, 

I am obliged to advise you, therefore, that the payment 
of this appropriation may not be lawfully made. 



Approphiatioxs to Board of G.\me Commissioners. 

Board of Game Commujioners — Appropriations — Lapse. 
Unappropriated money collected under Section 12 of the Act 
of April 17, 1913, P. L. 85. does nol lapse into the funds of the 
stale after the expiration of two years. 

Attorney General's Department. Opinion to Dr. Joseph 
Kalbfiis, Secretary. Board of Game Commissioners. 
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Davis, Deputy Attorney General, February 6, 1917. 

This Department is in receipt of your communication 
of January 17, 1917. Your inquiry, as we understand it, 
is directed to Section 12 of the Act of April 17, 1913, P. 
L. 85, and Section 5 of the Act of April 15, 1915, P. L. 126. 
The matter upon which you ask particularly to be advised ■ 
is whether any unappropriated money collected under Sec- 
tion 12 of the Act of 1913, or any moneys appropriated 
from the fund created by such section and remaining un- 
expended, lapse or revert into the general funds of this 
State after two years. 

This question must be answered in the negative. As this 
decision is of moment to the activities of your Commis- 
ison, it is proper to fully explain the considerations which 
have led up to it. 

The fiscal relationship of the government of this State 
to the various departments, boards and commissions cre- 
ated under it may be grouped under three heads. 

First are those for which all necessary funds are ap- 
propriated biennially by the Legit^latiire from the general 
funds of the Commonwealth. The income of such boards 
or commissions is payable forthwith upon receipt over to 
the State Treasurer for the use of the Commonwealth. 

The second class are those whose income is derived 
entirely from the various activities of such board or com- 
mission and is not paid into the State Treasury but re- 
tained by such board or commission, to be by it expended 
for the purposes of its creation and within those bounds 
at its own discretion. 

The third class is intermediate of the first two. viz: 
those which are dependent for their necessary funds upon 
the income derived solely from the designated activities of 
such board or commission, which income, however, is 
paid over to the State Treasurer to be kept in a separate 
fund and thereafter, upon appropriation by the Legisla- 
ture from such fund, to be expended for the purposes of 
such board or commission. 

The Board of Game Commissioners comes under the 
third class, i. e., no funds are appropriated to the work 
and activities of your Commission except the income from 
hunters' licenses, tines and penalties and other revenue 
laised through the activities of your Board. The Act of 
April 17, 1913, P. L. 85, in Section 12, provides that all 
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license fees, fines and penalties collected under the provi- 
sions of the Act shall be paid to the State Treasurer, "who 
■ shall keep the moneys thus collected as a fund separate and 
apart solely for the purpose of wild bird and tjame protec- 
tion, and for the purchase and propagation of game under 
the supervision of the Board of tJame Commissioners of 
the Commonwealth of Pennsylvania and the payment of 
bounties under' the provisions of the law." 

By this Act the Lej^islature has adopted a definite policy, 
founded on good reasons, whereby the income produced 
from a certain class shall be devoted and restricted in its 
expenditure to the purposes and reasons for which the 
burden was imposed upon that class. 

The Act of 1913 above referred to further provides in. 
this section that the Legislature shall biennially apply 
not to exceed fifty per centum of such fund to the pay- 
ment of bounties. The creation of this fund and its sepa- 
ration from moneys used for other State purposes, does 
not in itself constitute an appropriation, as was previously 
held by this Department in the opinion to yourself under 
<iate of March 25, 1914, p. 298, 42 Pa. C. C. 438. Pursuant 
to such opinion the Legislature, by the Act of May 3, 
191,^. .Appropriations 23, appropriated a definite amount, 
which was set aside from this fund to be used for re- 
imbursement to the several counties for bounties thereto- 
fore paid. Likewise in the I-egislature of 1013 and 1915, 
specific appropriations' were made for salaries and other 
expenses of your Commission. 

The Legislature has distinctly stated by the Act of 
1913 that the State Treasurer, so far as the funds arising 
from that Act are concerned, must keep them apart for a 
specific use. The plain meaning of such words can only 
be modified by specific legislation to that effect, and in 
the absence of any such direction any moneys unappropri- 
ated from such fund must be considered as continuing in 
that fund from year to year. 

\ow, as to the moneys which have been specifically 
ajipnipriated from that fund to certain purposes as speci- 
fied in the Act of 1913. the same result occurs where such 
appropriations are not exhausted. This Department has 
uniformly held that appropriations are deemed to have 
lapsed or reverted if not used within two year;i or, ratlier, 
by the end of the next fiscal year from that in which 
the appropriation was made. While this holding has been 
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the rule, it has, of course, not been followed where the 
Legislature had fairly expressed itself to the contrary or 
such construction would defeat the purpose of the appro- , 
priation. See opinion to the Audtior General's Depart- 
ment under date of January 27, 1914, Opinions of the At- 
torney General, p. 65. In this opinion, as well as practi- 
cally all the other ones pertaining to the same subject, 
the question was whether or not the unexpended appropri- 
ation "would be .deemed to revert to the State Treasury." 

The meaning of the word revert is "to come back to 
a former place or position; return." Hence, why should 
any unexpended portion of an appropriation from a spe- 
cific fund be said to revert to some place from which the 
appropriation was not made? The appropriation having 
been made from a fund which the Legislature directed 
should be set apart for a specific purpose, any unexpended 
portion thereof would, at the end of the succeeding fiscal 
year, revert to the same fund, and as such, limited to the 
same uses and restrictions until the Legislature by direct 
enactment diverted it therefrom to some other purpose. 

You are further advised that in view of Section 5 of the 
Act of April 15, 1915, no further appropriation is necessaiy 
to make one-half of the fund created by the Act of 1913 
at all times available for the payment of bounties in ac- 
cordance with the Act of 1915. See Commonwealth ex rel. 
vs. Powell, 249 Pa. 144. 



Commonwealth vs. Harry Keister. 
Motor vehicles — Lights — Act of July 7, IQIJ. 
Permitting an automobile to stand on the side of a highway in 
front of a hotel for several hours, between one honr after sunset 
and one hour before siuirise, without showing front or rear lights 
is not a violation of Section 13 of the Act of July 7, 1913, P. L. 
672, The act does not cover the case of a motor vehicle standing 
on the side of a public highway and not in present use nor pro- 
ceeding in some direction thereon. 

Appeal from summary conviction. Quarter Sessions nf 
Dauphin County. No. 189, September .Sessions, 1916. 

John Fox Weiss, for appellant. 

M. E. Slroup, District Attorney, for appellee. 
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Kl'nkei., p. J, March 1, 1917. 

The defendant was found g-uilty by the justice of the 
peace of violating that part of Section 13 of the Act of July 
7, 1913, P. L. 672, which provides that "Motor vehicles shall 
from one hour after sunset until one hour before sunrise 
show at least two white lights, visible not less than two 
hundred feet in the direction in which the motor vehicle 
is proceeding." He has taken this appeal ; and on the hear- 
ing as there was no dispute as to the facts, the question 
presented is whether the defendant violated the section re- 
ferred to by permitting his automobile to stand for several 
hours on the side of the highway in front of the hotel, be- 
tween the hours designated in the statute, without showing 
front or rear lights. 

It is quite clear that the section contemplates a moving 
motor vehicle. This is indicated by the language which is 
used, requiring it to "show two white lights, visible not less 
than two hundred feet in the direction in which the motor 
vehicle is proceeding." The legislative thought evidently 
was that of a motor vehicle being operated on or proceeding 
on the public highway. If it was of wider range apt words 
could have been readily used to express it. The manifest 
purpose of the requirement was to secure the safety of 
public travel in view of the speed at which motor vehicles 
can be operated and the distance they can cover in a short 
time. By observing the statutory inandate the operator of 
a motor vehicle proceeding on the public highway would 
give timely notice of his presence to other vehicles in iront 
of him and would he able to warn them of his approach, 
thus avoiding a collision. If the motor vehicle is not pro- 
ceeding the danger to be anitcipated from it would be no 
greater than that to be anticipated from any less modern 
cbnveyancc. We are of the opinion that the provision of 
the statute does not cover the case of a motor vehicle stand- 
ing on the side of the public highway and not in present 
asc nor proceeding in some direction thereon. 

Wherefore, we find the defendant not guilty, and he is 
accordingly discharged. 
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BuiLDtNG AND LOAN ASSOCIATIONS. 

Building and loan aisocialions^Right to contract toitk insur- 
ance company for insurance oj share holders — Life in- 
surance — Rigkt to issue contract providing jor the pay^ 
menl of policy benefits to an association for a specific 
purpose. 
A buildiriK and loan association, organized under the laws of 
Pennsylvania, cannot legally contract with an insurance com- 
pany to insure all sliarcholders in order that the unmatured 
shares of those who die shall become full-paid. 

A life insurance company, organized under the laws of Penn- 
sylvania, cannot legally issue a contract providing for the pay- 
ffleni of policy benefits to a building and loan association for 
the purpose of maturing the shares of stock of said association 
held by the policyholder in the event of his death. 

Attorney General's Department. Opinion to J. Denay 
O'Neil, Insurance Conimissioner. 

Davis, Deputy Attorney General, February 21, 1917. 

This Department is in receipt of your letter of February 
7, 1917, in which you ask: 

First : Whether life insurance companies organized un- 
der the laws of this State can legally issue a contract pro- 
viding for the payment .of policy benefits to an association 
for a specific purpose. 

Second: Whether building and loan associations organ- 
ized under the laws of this State may legally contract with 
an insurance company to insure all policyholders in order 
that the unmatured shares of those who die may at once 
become full-paid. 

Your second inquiry may be more pfoperly taken up and 
discussed first. The right of building and loan associations 
to insure policyholders so that, in event of death of such 
policyholder, the unmatured shares will become full-paid, 
has been denied repeatedly. 

Building and loan associations, as created under the laws 
of this Commonwealth, have been given extraordinary 
powers which, however, have been specifically named — 
such as charging a rate of interest which in other corpora- 
tions would be usurious. The purpose of such legislatioa 
has been to foster mutual and co-operative associations. 



^.Goot^lc 



1917 DAUPHIN COUNTY REPORTS 75 

Building and Loan Associations, 

whereby people of moderate means might borrow money 
from those of similar circumstantes who, however, were 
able (o set aside small savings. The powers given to these 
corporations were never intended to be utilized as a vehicle 
for high finance, nor for the purpose of permitting the ex- 
ploitation of those ^hom they are intended to serve. 

For that reason, the Banking Department of this State 
has uniformly opposed the introduction of the many ques- 
tionable expedients and innovations which have, from time 
to time, been attempted to be injected into these associa- 
tions for the purpoee of extending their scope beyond the 
communities and localities in which they are intended to 
operate, with the ultimate result of enhancing the interests 
and profits of the few, to the disadvantage of the many. 

In the same way this Department has uniformly held 
that the powers of building anfl loan associations cannot 
be extended beyond those clearly expressed in the stat- 
utes under which they were created, 

Yotir attention is particularly directed to several opin- 
ion.s given on this subject, the first by Attorney General 
Carson on January 5, 1905, 30 Pa. C. C. 616, 8 Dauph. 8, as 
well as the opinion dated I'ebruary 15, 1916, 14 P. L. J. 
214. The former opinion expressly held that building and 
loan associations organized under the laws of this State 
are not legally empowered to insure policyholders for 
the purpose of maturing the shares of those who die. 

Your second inquiry, therefore, is answered in the nega- 
tive. 

As to your first question, I beg to advise you that the 
right of any insurance company to issue a policy providing 
for the payment of the benefits lo an association, for a 
specific purpose, depends entirely upon the legality of 
such policy. If the policy would not be legal under the 
laws of this State, the insurance company would not have 
the right to issue it. While not expressly stated, in your 
letter, I talcc it that your first inquiry is directed to the 
issuance of policies to building and loan associations for 
the purposes set forth in your second question. 

Building and loan associations, under the Act of April 
29, 1874, Section 37, P. L. 96. upon lending money, are 
required "to secure the payment of such moneys * • * 
by bond or mortgage or other security." No unsecured 
loan is authorized. 
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Boiivier defines security as — 

■'That which renders a matter sure ; an instru- 
ment which renders certain Ihe performance of a 
contract." 
A policy of insurance on the life of a debtor is not 
such "security" as will satisfy the statutes of this State 
directing the manner in which the investments of various 
moneys and funds, of which it has taken cognizance, shall 
be made. Such security would only be available upon 
the death of the insured, so that the interest of the credi- 
tor would not be toward the life of the debtor but toward 
his death. You must note this distinction. A secured 
creditor may have an insurable interest in the life of his 
debtor. That, however, is quite a different thing from 
basing the security of such creditor on the insurance of 
such life. 

In Warnock vs, Davis, 104 U. S. /75. the Supreme Court. 
of the United States^ has defined an insurable interest as 
"Such an interest, arising from the relations of 
the party obtaining the insurance, either as credi- 
tor of or surety for the assured, or from the tics 
of blood or marriage to him, as will justify a 
reasonable expectation of advantage or benefit 
from the continuance of his life." 
It is quite apparent that, with a policy of insurance on 
the life of a borrowing member as the security upon 
which a building and loan association had made its loan, 
the value of the security would be dependent entirely 
on the borrowing member dying, and only to that extent 
would such policy be "security." 

The Act of June 5, 1883, P. L. 80, in Section 2, provides 
that a policy of insurance "shall be invalid when the bene- 
ficiary or assignee thereof is solely and only interested in 
the death of the insured," 

The foregoing discussion pertains only to policies of 
insurance written on the lives of borrowing members of 
an association. The want of an insurable interest on the 
life of a non-borrowing member is announced in the case 
of Tate vs. Commercial Building Association, 97 Va. 74; 
33 S. E. 382. See also Opinion of Attorney General Car- 
son, above cited. 

The policy which an insurance company would write for 
a building and loan association, to cover its members, wpi^ld 
be illegal in so far as the contract was between the insurance 
company and the building and loan association. 
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As limited, we, therefore, have to answer your first in- 
quiry in the negative. 

It might be argued that the taking out of class or group 
insjirance, or the insuring of a particular individual, for 
the purpose of maturing his stock in a building and loan 
association, will result only to his benefit by the protec- 
tion of his estate in the maturity of his stock and the 
discharge of any obligation without compelling the asso- 
ciation to resort to its security. That statement is quite 
correct, but it is not the function of a building and loan 
association to do the thinking for its members and to de- 
termine for them whether or not any individual member 
desires to carry insurance. Building and loan associa- 
tions were never intended as a means of securing busi- 
ness for insurance companies. They are designed along 
independent and unrelated lines. 

- The experience of the officers of this Commonwealth, 
charged with the supervision of these corporations, has 
demonstrated the fact that departures from the old legiti- 
mate methods of operating building and loan associations 
is disadvantageous to the rank and file of their members, 
and are, in most instances, the result of those in control 
or charge of them endeavoring to obtain profits or ad- 
vantages to themselves. 

The officers of any building and loan association will 
well be performing their duty to its members if they en- 
deavor, with fidelity, to guard their interests within the 
limits of laws pertainins^ to such associations. If their 
motives are correct, it would be well for them, without 
coercion, to defer to the opinion of those charged with 
the supervision of such associations throughout the State, 
which opinion is founded on thn unsatisfactory and, in 
■ some cases, disastrous results of associations which have 
extended their activities to include insurance and similar 
features. 

Let me add, in conclusion, that the joint solicitation of 
building and loan membership and insurance, or their 
ostensible connection, has been repeatedly condemned 
and prohibited in this State, and where you find that such 
practice is being followed it is your duty to conduct a 
careful investigation, to the end that the consequences 
enumerated in the Act of July 12, 1913, P. L. 745, or 
such other laws of this State as are violated, may be vis- 
ited upon such companies. 
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Clarence Roller, Claimant, vs. Drueding Brothers 

Company, Defendant, and Pennsylvania Manufac- 
turers Association Casualty Insurance Company, 
Insurance Carrier. 

Workmen's compensation — Accident — Violence to the physical 
structure of the body. 

A workman employed in a leather dressing factory who con- 
tracted dermatitis by handling hides in which there was a poison- 
ous acid, the presence of which was not known and which is not 
usually present in hides of the kind handled, is entitled to compcD- 
sation under the Workmen's Compensation Act of 1915. 

The definition given by the legislature to the word "injury" 
and "personal injury," as used in the Workmen's Compensation 
Act, amounts to nothing more than 'that, in order to be within the 
benefits of the act, the injury must be one which affects the body, 
as distinguished from the mind, and must be produced by contact 
between the body and some external object. 

The word violence, as used in the Workmen's Compensation Act, 
does not imply the idea of any particular degree of force. Mere 
contact with an extraneous substance, if it results in a disturbance 
of any kind in the structure of the human body involved, is violence 
within the legislative meaning. 

Appeal from award of Workmen's Compensation Board. 
C. P. No. 4, Philadelphia County, No. 1628, Jime Term, 
1916. 

AuDENRiED, P. J., January 4, 1917. 

In this case the Workmen's Compensation Board sus- 
tained an award in favor of the claimant, who, while em- 
ployed by the defendant, contracted in his hands a disease 
known as dermatitis. He had received no cut or bruise; his 
skin was nowhere broken; but his malady, it was found by 
the Referee, was the result of his handling in the course of 
his employment, certain hides that contained a poisonous, 
chemical which is not usually present in such articles and 
of whose existence in these particular hides the claimant 
was ignorant. 

The decision of the Board has been appealed from on two 
grounds. The appellants contended that even when an in- 
jury is received in the course of the injured person's em- 
oloyment, compensation is not to be allowed him under the 
Workmen's Compensation Act of 1915 ; except where it was 
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due to accident, which was not the case here; and that, in 
order to come within the operation of the act, the injury 
must, as it does not in this instance, present a case of vio- 
lence to the physical structure of the body. 

It is conceded that cases of occupational disease are not 
within the benefit of the statute. In the matter before the 
Court the claimant's disorder was of a different character. 
Dermatitis is not a necessary or usgal incident to working 
in a leather dressing factory. The presence of poison such 
as chromic acid in the hides handled by the claimant was 
purely fortuitous and not a thing to have been expected. 
He was not bound to anticipate, as the probable conse- 
quence of carrying out the task allotted to him by the de- 
fendant, that he would meet with the harm that befell him. 
"An accident is anything that happens without design or as 
an unforeseen effect ; specially— a mishap ; an event hap- 
pening without the concurrence or the will of the person by 
whose agency it was caused." — Century Dictionary. It is 
impossible to see how the claimant's attack of dermatitis 
can be described as anything else but accidental. 

It seems equally clear that the injury that he suffered was 
of such a nature as to meet the condition of the definition on 
the basis of which the second objection to his claim for com- 
pensation is advanced. 

The definition given by the legislature to the words 
"injury" and "personal injury" as employed in the act 
amounts to nothing more than this; — that, in order to be 
within its benefit, an injury must be one that affects the 
body as distinguished from the mind, and must be produced 
by contact between the body and some external object. 
The word "violence" in this connection does not imply the 
idea of the application of any particular degree of force. In 
the criminal law to lay hands even gently upon the person 
of another without notification or excuse is technically, 
quite as much of an offense as to strike him with a club. 
So here; mere contact with an extraneous substance, if it 
results in a disturbance of any kifld in the structure of the 
human body involved is "violence" within the legislatiive 
meaning. The peculiarity of the expression used with refer- 
ence to this subject in Section 301, Article III of the Act is 
doubtless, to be explained on the theory that the desire 
uppermost in the draftsman's mind was to exclude from the 
scope of the definition of these words cases of mere fright 
or mental shock, which when not due to actual bodily harm, 
have never been recognized by the law of this Common- 
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wealth as affording a sufficiently sure ground on which 
compensatory damages might without injustice be awarded. 
In this case we hold that under a fair and reasonable con- 
struction of the provisions of the Workmen's Compensation 
Act of 1915, the award of compensation to the claimant was 
amply warranted. The appeal is therefore dismissed ; the 
decision of the Workmen's Compensation Board is affirmed ; 
and judgment is entered in favor of the claimant and 
against the defendant for the amount of the Referee's award, 
viz. $78.00, with interest in all, $81.12, 



COMMONWF..^r-TH OF PENNSYLVANIA VS. ThE HOOVER AND 

Smith Company, 

Foreign corporations Sonus on capital employed in 

Pennsylvania. 

The indebtedness of a corporation is not to be deducted from 

the value of its property in a settlement for tax on capital stock. 

It is to be considered along with all other facts relating to the 

value of the capital stock. 

The bonus due by a foreign corporation, doing business in 
Pennsylvania, is based on the value of its property employed in 
its business in Pennsylvania, 

Cash and current assets of a foreign corporation, not shown 
to be actually in Pennsylvania, should not be included in the 
estimate of the value its property employed in Pennsylvania. 

Appeal from settlement for bonus on capital of foreign 
corporation doing business in Pennsylvania. C. P. 
Dauphin County, No. 441, Commonwealth Docket, I9I2. 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 

Alfred N. Keim. and Harvey T. Stoddart, for defendant. 

McCarrell, J., March 14, 1917. 

Trial by jury in this case has been duly waived, and from 
the testimony submitted we find the following, 

statement of facts. 

The defendant is a corporation organized under the 

laws of the State of New Jersey on March 7, 1906, for the 

purpose of manufacturing jewelry. Its principal office in 
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Pennsylvania is at 616 Chestnut street, Philadelphia. Its 
capital stock is $150,000, $50,000 o£ which is preferred. The 
payments on account of capital stock amount to $107,900. 
It began business in Pennsylvania on the day of its organi- 
zation. It made its report for the taxation of its capital 
stock and for the fixing of bonus for the year 1910 at the 
same time, and these reports were offered in evidence. In 
the capital stock report its assets are stated as follows: 

Value of property, $212,147.56 

Bills receivable, 20,753.39 

Cash and current assets, 4,612,48 

Its liabilities are stated as follows: 

Capital stock $107,900.00 

Bills payable, 155,503.23 

Other indebtedness, 35.896.68 

The capital stock report contains balance sheet of prop- 
erty and capital in Pennsylvania. In this the value of 
property in Pennsylvania is stated to be $212,147.56, bills 
receivable $20,753.39, cash and current assets $4,612,48. so 
that from this report it appears that all its property was in 
Pennsylvania during the year 1910. The bonus report does 
not state specifically the amount of property or capital in- 
vested in Pennsylvania, but it does appear from the capital 
stock report presented at the same time. The report for 
bonus states that the approximate value of the average 
amount of stock in trade carried by said company in Penn- 
sylvania during the year ending November 30, 1910, was 
the sum of $180,000. It also appears from the evidence 
that the amount of capital upon which the defendant had 
previously paid the bonus was $147,830. The accounting 
officers settled the bonus for 1910 by taking the value of 
property in Pennsylvania, as stated in the report, $212,147.56 
and by adding thereto the cash and current assets, 4,612.48 

making an aggregate of, $216,760.00 

from which they deducted capital on which bonus 

had been previously paid $147,830.00 

making an increase of capital in Pennsylvania$ 68,930.00 

on which the bonus is calculated at the rate of one-third of 
one per cent., amounting to $229.77. The nature of the 
cash and current assets does not appear, and it was not 
shown that any property covered by this item was in Fenn- 
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sylvaiiia. The capital stock tax for the year 1910 was 
settled upon a valuation of $92,900. The defendant con- 
tends that the indebtedness of the company as shown by 
the report should be deducted from the value of property 
reported to be in Pennsylvania. It is settled that the in- 
debtedness of a corporation is not to be entirely deducted 
from the value of property ,in the settlement of the capital 
stock tax. The indebtedness is to be considered along with 
all other facts relating to the value of the capital stock. 
But the bonus act of May 8. 1901, requires the payment of 
"a bonus of one-third of one per centum upon the amolint 
of capital actually employed or to be employed wholly 
within the State of Pennsylvania and a like bonus upon 
each subsequent increase of capital so employed. The 
defendant company has reported that the property which 
it had in Pennsylvania in the year 1910 was $212,146.56. In 
the case of Commonwealth vs. Pneumatic Tool Co. 20 
Dauphin County Reporter, 1, and Commonwealth vs. 
Schwarzchild-Sulzberger Company. 20 Dauphin County 
Reporter, 6, we have decided that the word "capital" in the 
bonus act of 1901 is to be construed as meaning' the value 
of the property of the defendant used in its business in 
Pennsylvania. Following these decisions we, find from 
the report of the defendant company that' in the year 1910 
it employed in its business in Pennsylvania property of the 
value of $212,147.56. There is no dispute as to the amount 
of capital previously employed upon which the bonus had 
been paid. The accounting officers, as already stated, added 
to this siim the cash and current assets, amounting to 
$4,612.48. As already stated, no part of this was shown to 
be actually in Pennsylvania, and in our opinion this sum 
ought not to have been added to the value of property in 
Pennsylvania as reported by the defendant company. Com- 
monwealth vs. Ellis Company, 237 Pa. 328; Commonwealth 
vs. Curtis Company, 237 Pa. 333. We have therefore reached 
the following, ^ 

CONCLUSION. 

The property of the defendant company, ac- 
cording to its report, employed in its business 
in Pennsylvania in 1910, was $212,147.56 

The capital previously employed in Pennsyl- 
vania, on which bonus had been paid was . . . 147,830.00 



Leaving an increase of capital employed in 
the state of $64,317.56 
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Upon this sum the state is entitled to have from the de- 
fendant a bonus of one-third of one per cent. The bonus 
upon this increase amounts to $214.39 

Interest from November 10, 1912, to March 10, 
1917 55.74 

$270.13 
Attorney General's commission 5 per cent., .. 13.51 

Amount now due Commonwealth $283.64 

for which sum judgment is directed to be entered in favor 
of the Commonwealth and against the defendant company 
unless exceptions be filed within the time limited by law. 



commonwe.\lth of pennsylvania vs. wl!,liamsport 

Rait, Comp.\ny. 

Foreign corporations — Bonus on capital employed in 

Pennsylvania. 

A foreign corporation doing business 

to bonus on the value of its property e 



n Pennsylvania is liable 
iployed in Pennsylvania. 


on capital of foreign 



Appeal from settlement for bonus 
corporation doing business in Pennsylvania. C. P. Dauphin 
County, No. 25, Commonwealth Docket, 1913. 

fFm. M. Hargest, Deputy Attorney General, for plaintifl. 

Candor y Munson and Snodgrass y Smith for defendant. 

McCarreli., J., March 14, 1917. 

Trial by jury has been duly waived and from the tes.ti- 
mony submitted we find the following, 

statement of facts. 

A setlement of the bonus in this case was made on June 
20. 1912, and a re-settlement was had January 8, 1913. The 
appeal is from this re -settlement. The company is charged 
with bonus in the sum of $345.50 upon an increase of capital 
employed in Pennsylvania amounting to $103,650. The com- 
pany was incorporated by the State of Delaware November 
8, 1910, and began business in Pennsylvania November 13, 
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1910, having its chief office at Williamsport, Pennsylvania. 
Its autho'rized capital stock is $100,000, upon which there has 
been paid in the sum of $12,000. This appears upon the 
bonus report for 1911. In the capital stock report for the 
same year, presented at the same time, it appears that the 
value of property in Pennsylvania is $115,652.81, cash and 
current assets $9,368.98; liabilities are set down as capital 
stock, $12,000, and bills payable $112,000. The value of the 
capital stock of the company for the year 1911 was fixed at 
$13,7?0. The value of all the property employed by the com- 
pany in Pennsylvania is stated in these reports to be as 
above stated. It is not disputed but that the company had 
previously paid bonus upon the sum of $12,000. 

Following our decisions in the ca'ses of Commonwealth 
vs. Pneumatic Tool Co., 20 Dauphin County Reporter, 1, 
and Commonwealth vs. Schwarzchild and Sulzberger Co, 
20 Dauphin County Reporter, 6, we hold that the defendant 
company is liable to bonus upon the value of property em- 
ployed in Pennsylvania. This appears from both the capital 
stock report and bonus report to have been $115,652.81. We 
therefore have reached the following, 

CONCLUSION 

Value of property employed in Pennsylvania 
for the year 1911 $115,652.81 

Deduct amount upon which bonus has been 
previously paid 12,000.00 

Increase on which bonus has not been paid, $103,652.81 
Defendant is liable to a bonus of one-third 
of one per cent, upon this increase of capital 

employed in this State, to wit $345.51 

Interest March 10. 1913 to March 12, 1917 . . 83.03 



$428.54 
Attorney General's commission, 5 per cent.. . 21.43 



Amount now due Commonwealth $449.97 

We therefore direct that judgment be entered in favor of 
the Commonwealth and against the defendant for the sum 
of $449.97, unless exceptions be filed within the time limited 
by law. 
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Measuring pumpj — Inspection — Notice of sale — Act of 

July 24, IP13. 

The State aythorities are not disposed to construe the pro- 
visions of the Act of July 24, 1913, P. L. 965, that, "It shall be 
unlawful to use a measure without a bottom in selling any com- 
modity," in such a manner as prohibit the use of measuring 
pumps in the sale of gasoline and other liquids. 

The Bureau of Standards should cause a state wide test of 
measuring pumps now in operation and upon approval have the 
adjusting nut at the top of the plunger rod scaled in such a 
manner as to be conspicuous. 

Scalers of weights and measurers, upon testing measuring 
pumps and finding the measure short, should unbolt them from 
their bases, plug or cap the pipe and confiscate the pumps. 

All jobbers and manufacturers of measuring pumps should be 
required to notify the Bureau of Standards immediately upon the 
sale of any such pumps giving name of purchaser and location. 
The sealer of weights and measurers of the proper district should 
then inspect the pump before it is put into operation. 

Attorney General's Department. Opinion to James 
Sweeney, Chief of Bureau of Standards. 

D.^vis, Deputy Attorney General, February 21, 1917. 

We are in receipt of your favor of the 20th instant, in- 
quiring as to the status of measuring; pumps used exten- 
sively in this State for selling oil, gasoline and similar 
liquids. 

The construction of these pumps is such that they are 
adapted to expel a definite quantity of the particular liquid 
at each stroke. The salient features of the pump comprise a 
cylinder having a plunger rod therein, at the lower end of 
which is a plunger. This pluntjcr may be adjusted upon its 
rod so as to vary the volume of liquid expelled. 

Vou ask whether or not such a pump comes within Section 
3 of the Act of July 24, 1913, P. L. 965, providing : 

"It shall be unlawful to use a measure without a 
bottom in selling any commodity." 

The evident intention of the Legislature in using this 
phraseology was to prohibit the employment of measures 
which could not readily be inspected by the consumer. The 
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laws of this State pertaining to weights and measures were 
enacted particnlarly for safeguarding the interests of con- 
sumers in that their purchase of measurable commodities is 
merely incidental to their main business, and would be only 
subject to their scrutiny where any defects or irregularities 
are obvious, it would seem that in using the words 
"measure without a bottom," the Legislature intended that 
the bottom should be fixed in relation to the measure so as 
not to permit, by adjustment or otherwise, of any tampering 
with it so that the consumer would receive less than the 
proper quantity from a seemingly correct measure. 

We are not, however, disposed to adopt this construction 
in reference to tJiis style of measure for the reason that its 
utility and universal adoption for measuring liquids is so 
obvious as to deter the State from taking a position which 
would prohibit their use. 

As above stated, the plunger is adjustable and, as such, in 
the possession of a careless or unscrupulous dealer, affords 
a" means of defrauding- the public which could only be de- 
tected by a test. For that reason, you should particularly 
see that the condition of these forms of measures is main- 
tained correctly, and would therefore advise the following 
procedure : 

You should cause a State-wide test to be made of all of 
these measures now in operation, and upon their inspection 
and approval have the adjusting nut at the top of the plunger 
rod so sealed as to be conspicuous. 

This would give notice to any consumer so that the ab- 
sence of such seal should put him on his guard as to the 
correctness of the pump. 

You should instruct the various Sealers of Weights and 
Measures that upon testing any of these pumps and finding 
the measure short, he should unbolt the same from its base, 
plug or cap the pipe and confiscate the pump, under Section 
2 of the Act of July 24. 191.'?, P, L. 960, and thereupon in- 
stitute prosecution against the dealer operating such pump. 

This appears to be drastic action, but in our opinion is 
warranted under the circumstances. 

You should require all jobbers and manufacturers in this 
c'nss of measures to notify you immediately upon the sale 
of any of these pumps, giving to you the name of the pur- 
chafer, and location, ft would 'ti;ereupoii be your dt.itv to 
see that the Sealer of Weights and Measures in that terri- 
torv inspected the pump prior to its being placed in opera- 
tii-n. 
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It occurs to us that the manufacturers of these pumps 
should and will co-operate with you in maintaining the cor- 
rectness of the measuring devices. If, however, it should 
develop that such co-operation is not given or that the con- 
tinued use of such apparatus is inconsistent with the proper 
enforcement of the laws of this State dealing with this sub- 
ject, we would suggest that you then refer the matter to 
this Department for such further action as may be necessary. 



Depute Commissiover of Banking. . 
Deputy Commissioner of Banking — Powers. 

The Deputy Commissioner of Banking cannot legally sit either 
■wilh the Board of Revenue Commissioners or a* a member of 
the Board to License Private Bankers. 

Attorney General's Department. .Opinion to John W. 
Morrison, Deputy Commissioner of Banking. 

Hargfst, Deputy Attorney General, February 7, 1917. 

Your favor of January 25th addressed to the .Attorney 
General, asking whether yaw. as Deputy Commissioner of 
Banking, can act with the Board of Revenue Commissioners 
and sit as a member of the Board to License and Regulate 
Private Banking, is at hand. 

The Act of February 17, 1906, P. L. 45. provides that the 
Banking Commife.sioner shall sit with the Revenue Commis- 
sioners in the selection of State depositories and that the 
Revenue Commissioners and the Banking Commissioner 
shall act jointly. It gives to the Banking Commissioner 
authority to exercise his judgment, along with the Revenue 
Commissioners, in the selection of such depositories, and to 
vote with the Revenue Commissioners for the approval of 
the bonds of such State depositories. 

The Revenue Commissioners and the Banking Commis- 
sioner, or a majority of them, have power to reduce, change 
or withdraw deposits from such depositories. 

The Private Banking Act of June 19. 1911. P. L. 1060 pro- 
vides for a Board consisting of the State Treasurer, Secre- 
tary of the Commonwealth, and Commissioner of Banking. 

Under this Act applications for licenses are to be made to 
such board, bonds are to be approved by the Board, or in 
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lieu of bonds, security to be deposited, which securities are 
to be approved by the Board, and, after a proper application 
for a license, the Board may, in its discretion, approve or 
disapprove the application. 

The duties required by the Commissioner of Banking in 
sitting with the Revenue Commissioners, and also in sitting 
upon the Board to License Private Banks, are judicial and 
not merely ministerial. 

In Bouvier's Law Dictionary, citing Allen vs. Smith, 12 
N. J. 159, Tillotson vs. Cheetham, 2 Johns (N. Y.) 63, it is 
said: 

"When the office partakes of a judicial and mini- 
sterial character, although a deputy may be made 
for the performance of ministerial acts, it cannot 
be made for the performance of a judicial act; a 
sheriff cannot, therefore, make a deputy to hold an 
inquisition under a writ of inquiry, though he may 
appoint a deputy to serve a writ." 

I am, therefore, of opinion, and so advise you, that you 
cannot legally sit, either with the Board of Revenue Com- 
missioners, or as a member of the Board to License Private 
Bankers. 



Pay of Employes »f Housk of Represe.vtatives. 

Employes of House oj Representatives — Clerk and stenographer 
to Speaker. 
The clerk and stcnograplicr lo the Speaker of the House of Rep- 
rescnlativcs, appointed at the session of 1915, but not reappointed 
at the session of 1917, are entitled to compensation for ten days 
and to mileage to Harrisburg and return to their homes. 

Attorney General's Department. Opinion to Thomas H. 
Garvin, Chief Clerk, House of Representatives. 

Hargest, Deputy Attorney General, February 14, 1917. 

Your favor of the 5th inst. addressed to the Attorney 
General, is at hand. 

You ask to be advised whether the clerk to the Speaker 
and the stenographer to the Speaker, appointed at the ses- 
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sion of l'>15, are entitled to compensation and mileage as 
returning employes, in view of the fact that the present 
Speaker appointed his clerk and stenographer on the day 
of his election, viz ; January 2nd. 

Section 1 of the Act of June 17, 1915, provides, in part, 
as follows: 

"In the House of Representatives there shall 
be, in addition to the Speaker, as provided for by 
the Constitution, one chief clerk * * * one 
Speaker's clerk, one stenographer to the Speaker," 
etc. 
Section 4 provides, in part : 

"All the officers and employes provided for in 
this Act shall return as such to the next regular 
biennial session of the Legislature following that 
for which they were elected or appointed; and 
those who shall not be re-elected or re-appointed, 
or elected or appointed to some other office in the 
Legislature, shall not be allowed their regular per 
diem compensation, except the Assistant Clerk 
* * * and the Clerk and Stenographer to the 
President, who shall receive seven dollars per 
diem, for ten days, or until their successors are 
duly elected or appointed and have qualified." 

Inasmuch as the position of Speaker's Clerk and Stenog- 
rapher to the Speaker are created by the statute itself, 
these officials do not lose their positions because of the 
change in the personnel of the Speaker. The statute re- 
quires them, as all other officers and employes designated 
in it, to return in their respective capacities to the next 
regular biennial session, and, therefore, these two employes 
properly returned to the Session of 1917. 

Section 1 of this Act of Assembly provides, among other 
positions, for a Clerk and Stenographer to the President 
of the Senate, and provides also for a Clerk and Stenogra- 
pher to the Speaker of the House of Representatives. 
Section 2 provides : 

"All officers and employes of the General .As- 
sembly shall be elected or appointed in the odd- 
numbered years, at the opening of each rcj;ular 
biennial session, and shall serve until ten <lays 
after the opening of next General Assemldy. or 
until their successors are selected and have {|uali- 
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fied; Provided, that all of the officers and employes 
of the General Assembly shall be continued in such 
positions until their successors are elected or ap- 
pointed at the next regular session of the Legis- 
lature." 
The difficulty is to ascertain under the language of this 
statute, whether the returning employes are to be paid 
for ten days, even though their successors may be ap- 
pointed and qualified before that time, or whether they 
are to be paid only for the time which they serve. 

Looking at Section 4 alone, it may be susceptible of 
both interpretations — the i^iist part of that section provides 
that all officers and employes shall return, and those that 
' are not re-elected or re-appointed shall be allowed their 
regular i>er diem compensation. It then makes a number 
of exceptions, and it is susceptible of the construction that 
those within the exceptions are to be allowed for ten days 
at the rate therein fixed and those not named are to be 
paid only for the days employed. 

The question now is whether those not within the ex- 
ception are also to be allowed for ten days, even though 
their successors are duly elected or appointed, and have 
qualified prior to that time. 

Of those enumerated in the exception, all but the mes- 
sage clerks and the clerk and stenographer to the Presi- 
dent receive an annual salary, and not a per diem com- 
pensation for regular sessions, and the exception may be 
construed as fixing their per diem for returning. Thus 
interpreted, it would allow all returning employes com- 
pensation for ten days. The Clerk and Stenographer to 
the Speaker are not within the exception. Whatever com- 
pensation they receive mflst be at the regular rate fixed for 
them. 

The language of Section 2. read in connection with Sec- 
tion 4, seems to indicate that it was the intention of the 
Legislature to pay all returning empolyes for ten days, 
and tne reason for it may have I»ecn that the Legislature 
regarded it as unfair for an employe to be required to 
return to his duties — perhaps give up the employment in 
whicli he i.'^ then engaged, nui the chance of re-appoint- 
ment, and be sent home with one or two days' pay. 

The use of the words "ten days" in both the second and 
fourth sections leads to the conclusion that all officers and 
employes who were not re-elected were to be paid for ten 
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days service, or longer time if their successors were not 
appointed and qiialiiied within the ten days. 

Compensation fixed for the Clerk to the Speaker is seven 
dollars per day, for the Stenographer to the Speaker six 
dollars per day. 

I am of opinion, and therefore advise you. that they arc 
entitled to this compensation for ten days and to their mile- 
age to Harrisburg and return to their homes. 



JntkraciU coal mims — Hours of labor of employes. 

An engineer, employed at an anthracitf coal iniiir, to hoist 
men and boys, but not coal, cannot be required to work more 
tlian eight hours in each day of twenty-four hours. 

Attorney General's; Dciiartmeut, Opinion to James E. 
Roderick, Chief of Department of Mines. 

Hargest, Deputy Attorney General, February 15, 1017. 

Your favor of the 2nd instant is at hand. You ask to 
be advised specifically whether an engineer, whose duty 
it is to hoist men and boys, but who does not hoist coal, 
may be required to work more than eight hours in each day 
of twenty-four hours. 

The Act of April 20. 1911, P. L. 102, is entitled: 
"An Act to provide for the safety of persons 
employed in and about the anthracite coal mines 
in this Commonwealth, and to limit the hours of 
labor of hoisting engineers at or about the same," 
etc. 
Section 1 provides: 

"That on and after the passage of this Act, no 
person engaged as hoisting engineer at or about 
the anthracite coal mines of this Commonwealth, 
part of whose duties it is to lower men and boys 
into, and hoist them and coal from, the said mines, 
shall be engaged for a longer period than eight 
hours each day of twenty-four hours." 
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On November 14, 1916, this Department advised you 
that 

"A hoisting engineer, whose duty it is from 
time to time, to lower men and boys into mines, 
and to hoist men and boys out of the mines, and 
also from time to time to hoist coal from the mines, 
can only be engaged for a period of eight hours 
out of each day, even though in any particular day 
of eight hours' service he may not be required both 
to lower men and boys and to hoist men and boys 
and also coal." 
The precise question now is, as I understand it, whether 
an engineer whose duty it is to hoist men and boys, but 
who does not hoist coal, may te required to work more 
than eight hours. 

This Act of Assembly was, as its title indicates, intended 
to provide for the safety of the persons employed in the 
mines, and to that end it provided that a hoisting engineer 
should not be so overworked, or continued in his employ- 
ment so long, that he would cease to be alert, cautious 
and careful. For that reason the Act provides that an 
engineer "part of whose duties is to lower men and boys 
into and hoisting them and coal from the mines," must 
not be required to work longer than eight hours in any 
day of twenty-four hours. 

The spirit of this Act would be violated if an engineer 
hoisting only men and boys, and not coal, could be 
required to work twelve hours, or if an engineer engaged 
in hoisting coal only on one day should be required to 
work thirteen or fourteen hours that day and the next day 
should be required to hoist men and boys and coal, and 
work eight hours. 

If it be a part of the duties of the engineer to hoist 
men and boys, I am of the opinion that in order to carry 
out the intention of the Legislature, such an engineer can- 
not be required to work more than eight hours out of 
each day of twenty-four hours, even though he may be 
hoisting coal only on a particular day or hoisting men and 
boys on another day. 



D.gitize<)t.yG00glc 



DAUPHIN COUNTY REPORTS 



Retail Drug Licenses. 

Retail drug licenses — Certificate of competency. 

To justify granting a certificate of competency to carry on a 
retail drug business, the State Pharmaceutical Examining Board 
should be satisfied beyond a reasonable doubt that the applicant 
therefor has the required practical experience. 

Attorney General's Department. Opinion to Lucius L. 
Walton, Secretary State Pharmaceutical Examining Board. 

Collins, Deputy Attorney General, February 21, 1917. 

There was duly received your communication, to the 
Attorney General, of the 12th inst. requesting to he ad- 
vised as to whether the State Pharmaceutical Examining 
Board would be justified in refusing to grant a certificate 
of competency to carry on the retail drug and apothecary 
business in a case where certain evidence produced by 
the applicant for such certificate as to his required practi- 
cal experience in said business is such that the Board 
"has been imwilling to accept it as the 'satisfactory evi- 
dence' provided by the law." 

In pursuance of Section 5 of the Act of May 24th, 1887, 
P. L. 189, as amended by the Act of May 28th, 1915, 
P. L. 591, regulating the practice of pharmacy, the said 
State Pharmaceutical Examining Board is charged with 
the duty and vested with the power to examine persons 
desiring to carry on the retail drug and apothecary busi- 
ness or to act as an assistant therein, and to grant cer- 
tificates of competency or qualification to such as may be 
found duly qualified in accordance with the provisions of 
said Act. The second paragraph of said Section further 
provides, inter alia, as follows: 

"All persons applying for examination for cer- 
tificates, to entitle them to conduct and carry on 
the retail drug and apothecary business, must pro- 
duce satisfactory evidence of having had not less 
than four years' practical experience in the busi- 
ness of retailing, compounding, or dispensing of 
drugs, chemicals, and poisons, and of compounding 
of physicians' prescriptions. * * • And those 
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applying for examination for certificates as quali- 
tied assistants therein must produce evidence of 
having not less than, two years' experience in said 
business." 
The term "satisfactory evidence" has a well-defined mean- 
ing and import. In "Words and Phrases," Volume 7, page 
6335, many cases are cited in support of the following 
definition : 

"Satisfactory evidence, which is sometimes called 
sufficient evidence, means that amount of proof 
which ordinarily satisfies an unprejudiced mind 
beyond a reasonable doubt." 
The Century Dictionary defines it as: 

"Such evidence as in amount is adequate to jus- 
tify the court or jury in adopting the conclusion in 
support of which it is adduced." 
This definition is quoted, with approval, by the Court 
in Walker vs. Collins, 59 Federal Reporter, 70, as is also 
that of Bouvier's Law Dictionary, wherein "satisfactory 
evidence" is defined as: 

"That evidence which is siiflicient to produce 
a belief that the thing is true; in other words, it is 
credible evidence." 
The authority of said Board, in pursuance of said Act, 
to grant a certificate of competency to anyone to carry on 
the retail drug and apothecary business is conditioned, 
among other things, upon a due finding by the Board, from 
"satisfactory evidence," that the applicant for the certificate 
has had the requisite practical experience in such business. 
The Act itself fixes the standard of the evidence needed to 
prove that fact, and if it falls short of what is commonly 
understood and defined as "satisfactory evidence" it fails 
to fulfil the Act's requierment. Words or terms which 
liave judicially acquired a definite and well-settled meaning 
are presumed to be used in a statute with that import, 
Mndlirh on the Interpretation of Statutes, 367. 

To justify the granting of a certificate of competency 
to carry on said business, the said Board should be satisfied 
and convinced beyond a reasonable donbt that the applicant 
therefor has had the required practical experience. The 
Board itself must be satisfied upon that point. The evi- 
dence adduced in proof thereof shi)uld be of that amount 
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and credibility sufficient to produce the belief and lead 
the Board to adopt tlie conclusion that the applicant has, 
in fact, had the necessary experience to entitle him to a 
certificate. Such a fact is a matter susceptible of definite 
and ordinarily of easy proof. It rests with the Board 
in all cases to pass upon the question and adjudge whether, 
in credibility or cither adequacy, the evidence offered to 
prove this essential fact measures up to the provision and 
requirement of the Act that it be "satisfactory evidence." 

YoH are accordingly advised that, under said Act, the 
power and duty belong to the said Board to find and de- 
termine from the evidence produced by an applicant for 
a certificate of competency to carry on the retail drug 
and apothecary business whether or not the applicant has 
had the practical experience in said business required to 
entitle him to such certificate, and that a certificate is prop- 
erly refused where such evidence is not "satisfactory evi- 
dence" to the Hoard in proof that the applicant has had 
the requisite experience. 



The Union- Trust CoMP.\>;y of Pittsiiuuiih vs. A. W, 
Powell, Auditor Gkxehal ok the Commonwe.\lth 
OF Pennsvlv.ania. 

Eschtat — Equity — Jurisdiction — Injunction — Constitutional 
law — Title of act of assembly— Act of June 7, IQIS- 
From the Commonwealth's power to cselicai, it follows, as a 
necessary incident to the exercise of that power, that the Com- 
monwealth may make inquiry with the view of discovering where 
escheafiible pro|ierly is located or in witose possession it may be 

That the Coini;ion wealth may adopt the method prescribed in 
the Act of June 7, 1915, P. L. 878, to advise i(se!f of its rights 
respecting property liable to csclitat, is boyond (locstion. It has 
frequently exercised the same power against a taxable, whether 
corporate or individual, to discover property subject to tajtation. 

The provisions of the Act of June 7, 1915, requiring a report 
of property presumptively cscheatablc, are not open lo the objec- 
tion that they violate section 8, of article I, of the Constitution of 
Pennsylvania, which secures against unreasonable search and 

The custodian of properly liable to escheat under the Act of 
June 7. 1915. has no standing, in advance of an attempt on the 
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part of the Commonwealth to escheat such property, to question 
the constitutionality of the act on the ground that it impairs the 
obligation of the contract between the custodian and the depositor 
or owner of the property, in violation of article 1, section 17, of 
the Constitution of Pennsylvania and article I, section 10, of the 
Federal Constitution, and that it deprives the depositor or owner 
of his property without due process of law or without just com- 
pensation first made or secured, in violation of article I, sections 
1 and 10, of the Constitution of Pennsylvania and the fourteenth 
amendment of the Federal Constitution. These questions can 
be properly raised when the Commonwealth attempts to exercise 
its power to escheat under the proceeding provided in the statute, 
in which proceeding all parties in interest will be before the 

Sections 1, 2, 3, 4, and 5 of the Act of June 7, 1915, relative 
to the filing of reports in aid of the discovery of property liable 
to escheat under the provisions of the act. are germane to the 
general subject of the legislation and there is no constitutional 
requirement that notice that they appear in the body of the 
act should be given in its title. 

The Act of June 7, 1915, docs not violate article III. section 3, 
of the Constitution of Pennsylvania, because its title gives no 
notice of the penal clauses contained in the act. 

The term, "deposits of money," has a well understood meaning 
and is usually used in connection with banking or savings institu- 
tions or institutions of like character. 

The phrase, "received for storage or safe-keeping," in the title 
of the Act of June 7, 1915, refers not to "deposits of money" but 
to the immediate antecedent, "the property of another." Two 
subjects of escheat are intended, money deposited and property 
received; the phrase "received for storage or safe-keeping" quali- 
fies only property received. 

The words, "dividends, profits, debts and interest on debts," 
as used in the title of the Act of June 7, 1915, mean the dividends, 
profits, debts and interest on debts of corporations and companies 
organized under the laws of this Commonwealth. They are en- 
tirely distinct from the words "deposits of money and property 
of another received for storage and safekeeping." 

The title of the Act of June 7, 1915, properly construed, is not 
misleading or defective, and gives sufficient notice of the c 
of the body of the act. 

A trust company which receives deposits of money frot 
customers is within the terms of the Act of June 7, 1915. 

A trust company which acts In a fiduciary capacity a 
and holds property in that capacity for the benefit of others i 
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within the terms of the Act of June 7, 1915; and neither in the 
title of the act nor in the act itself is there any restriction of the 
provisions of the act to trust property held for storage or safe- 
keeping. 

A court of equity has no jurisdiction to enjoin proceedings by ' 
the Commonwealth to have an escheat declared where, if the 
escheat be found by an inquest, every question can be determined 
upon a traverse; nor will it, under like conditions, enjoin the pre- 
liminary steps taken for the purpose of discovering the location 
of property presumptively liable to escheat. 

Bill in equity for injunction. C. P. Dauphin County, 
Nu. 576, Equity Docket. 

U. F. Stambaugh and Watson W Freeman, for plaintiff. 

Francis Skunk Broton, Attorney Genera!, and tFm. M. 
Hargest, Deputy Attorney General, for defendant. 

KuNKEL, P. J.. March 31. 1917. 

Plaintiff has made its report to the Auditor General as 
required by Sections 1, 2, 3 and 4 of the Act of Assembly 
of June 7. 1915, P. L. 878, but it now asks us by this bill 
to declare the Act unconstitutional and void and to enjoin 
the Auditor General from opening the report and disclosing 
or in anywise making public the contents thereof and from 
instituting; any proceeding for the escheat of the property 
mentioned therein. The Act is entitled, ''An Act providing 
for the escheat" of certain specified property. Its general 
purpose is to escheat such property, while as auxiliary to 
that purpose Sections 1, 2, 3, 4 and 5 provide the means for 
ascertaining and making known bv whom the same is 
held. 

If it once he conceded, as it must be, that the Common- 
wealth possesses the power to escheat — whether to escheat 
be taken in the present statute to mean to take property 
the owner of which has abandoned it or has died without 
heirs need not now be determined — it follows as a necessary 
incident to the exercise of the power that the Common- 
wealth may make inquiry with the view of discovering 
where escheatable property is located or in whose posses- 
sion it may be found. Accordingly the statute requires a 
report to the Auditor General in January of each year from 
every person and corporation organized or doing business 
under the laws of the Commonwealth, except mutual saving 
fund societies not having capital stock represented by 
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sliares, of deposits of money received and held, which have 
not been increased or decreased, and on which interest iias 
not been credited in tlie depositor's pass-book, at his re- 
, quest, within fourteen or more consecutive years, Section 1 ; 
a report from every person and corporation acting in a fidu- 
ciary capacity, and from every person and corporation, part- 
nership, limited partnership or partnership association, of 
the property of any other person held for storage or safe- 
keeping, to which actual access has not been had by the 
person for whom the same is held within seven or more 
successive years, Section 2; a report, from every bank, 
trust company, insurance company, limited partnership and 
partnership association, organized or doing business under 
the laws of tliis Commonwealth, except building and loan 
associations, of all dividends or profits declared to any 
stockholder or member, and of all debts and interest on 
debts due to arty creditor, and not paid for three or more 
successive years, and of all property held by it for the bene- 
fit of another person, wliich shall have been demandable by 
such other person for seven or more successive years and 
shall have not been received by such other person. Sec- 
tion 3. It also directs that the reports shall l>e in the form 
prescribed by the .Auditor General and verified by affidavit, 
and shall show the names and addresses of the depositors of 
money and of the owners of property received for storage 
or safe-keejjinsj. of the stockholders, members and cred- 
itors, and of the persons entitled to demand the property 
held for the benefit of another, and the nature and amount 
of the money, property, dividends, profits, debts and interest 
due thereon. Section 4. It further provides that the Aud- 
itor General shall prepare and keep an alphabetical index 
of all the persons named in the reports, with a reference to 
the reports from which the items are derived, and that 
both index and reports shall be open to public inspection, 
Section 5. He is also required to notify by mail every 
T^arty whose name appears on the reports and to publish in 
a newspaper in the city or county where the depositary is 
located the names, addresses and amounts of money or 
property belongimj to the person for whom the same is 
held, Section 6. The other sections of the Act, with several 
exceptions which it is not necessary now to consider, pro- 
vide the proceedings for the actual escheat of the property ■ 
reported and relate to matters incidental thereto. 

It will be observed that the property required to be re- 
ported is such as is so circumstanced as to give rise to the 
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Tireswmption tliat it is without an owner and therefore lialile 
to escheat. The limitations of time fixed by the statute 
have due regard to the respective nature and character of 
the property and to the ordinary experiences touching the 
exercise of ownership over it. That the Commonwealth 
may adopt the method set forth in the statute and advise 
itself of its rights resjiectin^f the property specified si-ems 
beyond question, it has frequently exercised the same 
power against a taxable, whether corporate or individual, 
in order to discover property subject to taxation. We can 
conceive of no sound reason why it may not in the way 
provided by the statute discover for itself the whereabouts 
of escheatable property, rather than wait for the informa- 
tion from a volunteer informant. We do not think the pro- 
visions of the statute requiring a report of property pre- 
sumptively escheatable are open to the objection that they 
violate Section 8, Article I, of the Constiution, which se- 
cures against unreasonable search and seizure. 

Most ot the constitutional objections urged against the 
statute apph' to those parts of it which relate to the actual 
. escheat of the property reported. -Many of them the plain- 
tiff has no interest in and has no standing to raise. Coolev 
on Const. Lim., 7th F.d.. p. 232; Lampases vs. Bell, 180 
U. S. 276; Plymouth Coal Co. vs. Penna., 232 U. S. 544. 
But, be that as it may, they may very properly be raised 
when the Commonwealth proceeds under the Act to exer- 
cise its power to escheat. These objections are that the 
statute impairs the ubiigation of the contract between the 
plaintiff and the depositors or the owners of the property 
which it holds in possession, in violation of Article I, Sec- 
tion 17, of the State Constitution, and of Article I» Section 
10, of the Federal Constitution; that it deprives the owner 
or depositor of his property without due process of law or 
without just compensation being first made or secured, in 
violation of Article I, Sections 1 and 10, of the State Consti- 
tution and the 14lh Amendment of the Federal ConstiUi- 
tion. These objections are premature. As we have said, 
they may be raised when the Commonwealth in any par- 
ticular case attempts to exercise its power to escheat and 
to recover the property. In the proceeding provided liv 
the statute for that purpose, the plaintiff will be a party 
as well as the depositor, owner, stockholder or creditor. .'Sec- 
tion 7, 

The objections a.iisailing the sufficiency of the title and 
the consequent validity of the sections of the statute direct- 
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ing the report for the discovery of the property liable to 
escheat we cannot sustain. These sections are manifestly 
f^ermane to the general subject of the legislation ; and there 
is no constitutional requirement that notice of them be given 
in the title. The title, as we have said, is, ".^n Act pro- 
viding for the escheat" of certain specified property, and the 
sections referred to are in aid of ■the general purpose of the 
statute. They do not introduce any additional subject, so 
as to render it unconstitutional as a violation of Article III, 
Section 3, of the State Constitution. Reber's Petition, 235 
Pa. 622; Booth and Flinn vs. Miller, 233 Pa. 297; Com. vs. 
Powell et al., 249 Pa. 144, Nor does the absence of notice 
of the penal claiises (Sections 10 and l^) for failure to make 
the report required or for refusal to submit papers, books 
and records to the Auditor General or his representative, 
and to attend and testify as to the escheat of property (Sec- 
tions 13 and 14), violate any constitutional provision. The 
penalties are provided for the enforcement of the provisions 
requiring the report and are intended to attain an object 
which relates to the general subject of the Act. Similar 
provisions may be found in the taxing statutes of the State, 
of which no notice is given in the titles, but the validity of 
those statutes has never been questioned on that account. 
Section 12, Act of June 7, 1879, P. L. 112; Sections 25, 26 
and 29, Act of June 1, 1889, P. L. 420. The invalidity of the 
sections on other grounds is not now before us. Objections 
to them may be made when we have a case in which there 
is an attempt to enforce them. Some of them are so dis- 
tinct and separate that if unconstitutional they might be 
cut off or set aside without in any way affecting the body 
of the statute or its object. Page vs. Williamsport Sus- 
pender Co., 191 Pa. 511. 

The plaintiff, however, has placed a construction on the 
title which we cannot adopt, and upon its construction rests 
its whole argument in support of the contention that the 
title is defective. It argues that there is no notice given in 
the title of the contents of Section 1, which requires the 
report of the deposits specified therein. The language of 
the title is, "An Act providing for the escheat of deposits 
of money or property of another received for storage or 
safe-keeping." The plaintiff contends that this means 
deposits of money for storage or safe-keeping, while the- 
defendant contends it refers to bank deposits or deposits of 
money in the ordinary and common meaning of the term. 
We cannot accept the construction urged upon us by the 
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plaintiff. The phrase "received tor storage or safe-keeping" 
refers not to deposits of money but to the immediate ante- 
cedent "the property of another." ' This is in accordance 
with the strict rule, unless there be something in the con- 
text to indicate otherwise. Endlich Inter. Stat. Sec. 414. 
The term "deposits of money" has a well understood mean- 
ing and is used usually in connection with banking or sav- 
ings institutions or institutions of like character. If de- 
posits of property generally were intended to be the subject 
of the escheat, there would have been no need to use the 
word "money" in connection therewith, for the meaning 
contended for by the plaintiff would have been expressed' 
without the use of that word. The title then would have 
read, "deposits of property of another received for storage 
or safe- keeping," which would have included money; or the 
meaning could have been expressed by introducing the 
preposition "of" before the words "property of another." 
The title then would have read "deposits of money 
or of property of another." The plain meaning of 
the language is, we think, that two subjects of es- 
cheat are intended, money deposited and property re- 
ceived, and that the phrase following, "received for stor- 
age or safe-keeping^" qualifies only the property received. 

Nor do we agree with the further contention of the plain- 
tiff that these two subjects are to be connected with the other 
subjects of escheat mentioned in the title, namely, "divi- 
dends, profits, debts and interest on debts of corporations." 
To so construe them would violate grammatical and good 
sense. If the contention of the plaintiff were adopted the 
title would read, "deposits of money or property of another 
received for storage or safe-keeping of corporations," &c., 
or the "deposits of money of corporations" or "deposits of 
property of corporations" or "property of another of cor- 
porations received for storage or safe-keeping," which 
would render the title senseless. It is quite clear that such 
is not the true construction. The words "dividends, profits, 
debts and interest on debts" means the dividends, profits, 
debts and interest on debts of corporations and companies 
organized under the laws of this Commonwealth. They are 
entirely distinct from the words "deposits of money and 
property of another received for storage or safe-keeping." 
We do not think that the title when properly construed is 
misleading or defective, but that under the plain and natural 
construction thereof sufficient notice is given of the escheat 
of and the requirement of the report of the bank deposits or 
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deposits of money specified in Section 1, and that too with- 
out any limitation respecting the holders thereof from whom 
the report is required. 

The, plaintiff avers in its bill that it receives deposits of 
money from its customers. It is therefore within the terms 
of the statute, which imposes upon it the duty of reporting 
those deposits specifically mentioned. It also avers that it 
acts in a fiduciary capacity and receives and holds property 
in that capacity for the benefit of others. Notice of the 
escheat of property so held is given in the title, and there 
is no restriction either in the title or the Act itself to trust 
property only which is held for storage or safe-keeping. 

As to the prayer to enjoin the Auditor General from pro- 
ceeding to escheat the property mentioned in plaintiff's re- 
port, we think it is sufficient to say that a court of 
equity has no jurisdiction to enjoin proceedings of the Com- 
monwealth to have an escheat to the state declared, where, 
if the escheat should be found by the incjuest, every ques- 
tion could be decided upon a traverse. Olmsted's Appeal, 
86 Pa. 284. No more will it under like conditions enjoin 
the preliminary steps taken for the purpose of discovering 
the whereabouts of propertj' so circumstanced as reasonably 
to raise the presumption that it is liable to escheat. Upon 
consideration of the whole case we are of the opinion that 
there is nothing in the bill to warrant the interposition of 
a court in equity- 
Wherefore the demurrer to the bill is sustained and judg- 
ment is directed to be entered thereon against the plaintiff 
and in favor of the defendant. The preliminary injunction 
is dissolved and the bill is dismissed. 



Tfii-' Columhia National Bank vs. A. W. Powell, Aud- 
itor Geneual of the CoMMONwr: \r.TH of Pen'msyi.vania. 

Escheat — National banks — Act of June 7, iQiS- 

A national bank, carrying or. a general banking business in 
Pennsylvania, is subject to tht- Act of June 7, 1915, P. L. 878. 
regulating the escheat of certain specified kinds of property. 

Bin in equity for injunction. C. P. Dauphin County, 
N<5. 575, Equity Docket. 
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H. F. Stambaugh and Watson bf Freeman, for plaintiff. 

Francis Skunk Brotvn, Attorney General, and Wm. M. 
Hargest, Deputy Attorney General, for defendant. 

KuNKEL, P. J.. March 31, 1917. 

The plaintiff is a national hank organized Liiider the laws 
of the United States and domiciled in the City of Pittshiirgh, 
where it is carrying: on a general banking business consist- 
ing in part of receiving deposits of money. It has filed the 
report showing a list of its deposits and depositors which 
is required of banks doing business in this state by the Act 
of June 7, 1915, F. L. 8/8. It prays that the Act may be 
declared void, that the defendant, the Auditor General of 
the Commonwealth, may be enjoined from opening the re- 
port and disclosing or in anywise making known the con- 
tents thereof and from institutintj proceedings for the 
escheat of the property mentioned therein. 

The validity of the Act is challenged on the same 
groimds which were relied upon in Union Trust Company 
vs. Powell, Auditor General, to Xos. 576 Equity Docket 
and 38 Commonwealth Docket, 1916, in this court. We 
refer to the opinion filed in that case, where they are fully 
considered. 

In addition to the questions there presented the plaintiff 
contends that the provisions of the statute do not apply to 
national banks, bitt only to banks which are organized 
imder the laws of this Commonwealth, for so, it is said, 
the title reads. In Union Trust Company vs. Powell, re- 
ferred to, we construed the title to the Act and held, con- 
trary to the plaintiff's contention that the words "deposits 
of money or property of another received for storage or 
safe-keeping" were not connected with the clause which 
followed, namely, "the dividends, profits, &c., of banks, 
trust companies and corporations organized under the laws 
of this Commonwealth," that the title purported to escheat 
deposits of money or property of another in whosesoever 
possession, individual or corporate, they might be found, 
and that there was no limitation as to the depositary or 
the holder from whom the report was required. The title 
is therefore sufficient to support the provision of Section 1 
of the Act, which requires a report from "every person, 
bank, safe deposit company, trust company and corporation 
organized or doing business under the laws of this Com- 
monwealth." 
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Plaintiff further contends that it is not within the terms 
of the section, because it is not doing business under the 
laws of this Commonwealth. It appears it is organized 
under and by virtue of the laws of the United States, but 
that it is engaged in carrying on its business in this Com- 
monwealth. We can see no difference between it and any 
foreign corporation organized under the laws of another 
state which comes into this state and carries on its cor- 
porate purposes. In such a case the corporation could 
hardly be said not to be doing business under the laws of 
this Commonwealth. The plaintiff bank's contracts are 
governed by the laws of this Commonwealth. The interest 
which it charges for the loan of its moneys is fixed by the 
laws of this Commonwealth. Its dealing with its custom- 
ers with respect to negotiable paper are transacted in ac- 
cordance with and subject to the laws of this Common- 
wealth. When it comes into the state to do business it 
submits itself to the Commonwealth's laws, so far as they 
do not interfere with the laws of the United States which 
control and regulate it. First National Bank vs. Common- 
wfealth, 9 Wall. 353. We are of the opinion that the plain- 
tiff is doing business under the laws of this Commonwealth. 

But it is urged that a national bank cannot be held to 
be within the language of the statute, even though it is • 
doing business under the laws of the Commonwealth, be- 
cause it is not specifically mentioned. In support of this 
position Com. vs. Ketner, 92 Ja. 372, and Allen's Appeal, 
119 Pa. 192, are cited. In the one there was an attempt 
to extend the word "bank" in the criminal statute of 1860, 
amended in 1878 so as to include a national bank, but it 
was held that there was no evidence of any such l^islative 
intention, because at the time there were no national banks 
either authorized or in existence, and the legislature could 
not have intended to embrace something of which it had 
then no knowledge. The amendment of 1878 made no 
change in the original Act except to enlarge the class of 
nergons therein mentioned. In Allen's Appeal it was also 
held that there was no legislative intention to embrace 
within the term "bank" used in the Act then under consid- 
eration national banks, because to have done so would have 
been to legislate on the qualifications of officers of such 
banks, which was beyond the power of the Commonwealth 
to do, and the presumption was against any intention on 
the part of the legislature to do that which it was 
legally not able to do. But the case is quite djf- 
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ferent here. As appears from the cases cited the ques- 
tion is one of legislative intention, which is to be gathered 
from the Act itself. The Act provides for the escheat of 
deposits of money, &c. The comprehensive phrase "every 
person, bank, safe deposit company, trust company and 
corporation" is used, and at the same time one class of 
corporations is excepted out of its operations, and not con- 
tent with the language already used there is the further 
exclusion of corporations not engaged in receiving deposits 
of money, securities or other property. Proviso to Section 
16. In view of these express exceptions, can there be any 
room left for doubt that all other banks or corporations, if 
they fulfilled otherwise the terms of the Act, were intended 
to be embraced by its provisions? We think the legisla- 
tive intention to include national banks is plainly evident. 
Another reason urged for excluding national banks from 
the operation of the Act is that they are federal agencies 
and therefore may not be interfered with by state legisla- 
tion. It is true as federal agencies they are not subject 
to state regulation or to such legislation as may interfere 
with their proper functions, but the exemption goes no 
further. "It is only when the state law incapacitates the 
banks for discharging their duties to the government that it 
becomes unconsitutional." First Mational Bank vs. Com- 
monwealth, supra. The same doctrine is stated in State 
vs. First National Bank, 61 Oregon 551. where the validity 
of a statute escheating bank deposits held by a national 
bank was under consideration, in which statute national 
banks were not mentioned in terms. In that case it was 
said that "national banks are only exempt from state legis- 
lation to the extent that such legislation impairs their effi- 
ciency to perform the functions which they were 'designed 
to serve." The statute there under consideration required 
the bank to make biennial reports to the Secretary of State 
of the amount standing to the credit of every depositor, 
which was inactive for more than seven years, declared 
such deposits escheated and authorized the Attorney Gen- 
eral to make demand and proceed to escheat and recover 
them. We do not see how the sections requiring a report 
from the plaintiiT bank interfere with the performance of 
the duties which it owes to the federal government. 
Whether the penal sections of the statute are enforceable 
against it it is not necessary for the disposition of the pres- 
ent case to determine. That question may be passed upon 
in a proceeding to enforce them. 
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For the considerations here stated, as well as for those 
stated in Union Trust Company of Pittsburgh vs. A. W. 
Powell, above referred to, we sustain the demurrer and 
direct judgment to be entered thereon against the plaintiff 
and in favor of the defendant. The preliminary injunction 
is dissolved and the bill is dismissed. 



Germ.\ntown Trust Comp.^ny vs. A. W. Powell. Auditor 
Gener.\l of the Commoxwe.^lth of Pennsylvani.\. 

Escheat— Conslilulional law — Special legislation — State oncers 
— Injunction— Act of June 7, IQ15. 

The Act of June 7, 1915, P." L, 878, regulating the escheat of 
certain kinds of property, is not special legislation, within the 
meaning of article III, section 7, of the Constitution of Pennsyl- 
vania; nor does it violate the 14th amendment of the Federal 
Constitution, in that it denies the equal protection of the law. 

The power to enjoin a state officer from performing a duty 
imposed upon him by statute, on the groimd that the statute is 
unconstitutional, should be exercised with great discretion, and 
should not be c^ercised at all, except in a case clearly within 
some recognized rule of equitable jurisdiction and which presents 
some actual or threatened infringement of rights of property on 
account of the unconstitutional legislation. 

Bill in equity for injunction. C. P. Dauphin County, 
Xo. 578, Equity Docket. 

Morgan, Lewis t3 Bockius and John G. Johnson, for plaintiff. 

Francis Skunk Brown, Attorney General, and ffm. M. 
Hargest, Deputy Attorney General, for defendant. 

Ki-NKEL, P. J., March 31, 1917. 

In Union Trust Company vs. Powell, No. 576 Equity 
Docket, and in Columbia National Bank vs. Powell, No. 
575 Equity Docket, in this Court, we practically passed 
I'pon the principal objections urged in the present case to 
the constitutionality, of the Act of June 7, 1915. We refer 
to the opinions filed this day in those cases as having equal 
applicability here. There is one objection, however, which 
we did not consider in those cases, because, although raised, 
it was not urged either on the oral argument or in the 
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printed briefs. We refer to the objection that the Act of 
1915 is special legislation and violates Article III, Section 
. 7, of the State Constitution, which declares "The General 
Assembly shall not pass any local or special law * * * * 
regulating the practice or jurisdiction of * * * any 
judicial proceeding or inquiry before courts," &c. We fail 
to appreciate the force of this objection. The Act provides 
for the escheat of certain specified property. It does not 
purport to regulate the practice or the jurisdicion of the 
courts. However, if the objection be sound, it affects those 
sections of the Act which provide for the actual escheat of 
the property. The constitutional inhibition may be in- 
voked when a proceeding is brought under them. 

It is also suggested that the Act is special legislation 
because it selects only certain property as subjects of es- 
ciieat. We do not understand this to be special legislation. 
The Act names as subjects of escheat the property specified, 
not arbitrarily, but because it is so circumstanced as to give 
rise to the presumption that it is liable to escheat. The se- 
lection of the property arises not out of its character, but 
out of its presumptive situation. All personal property 
presumptively liable to escheat in the possession of per- 
sons and corporations within the terms of the Act is in- 
cluded 

The further objection is urged that the Act is special 
legislation because as to corporations it applies only to 
those engaged in receiving deposits of money, securities or 
other property for safe-keeping, or, in other words, that it 
applies only to one class of corporations. The power of 
the legislature to classify corporations for any proper pur- 
pose is well settled, and it is sufficient to refer to Com. vs. 
Gennania Brewing Co., 145 Pa.. 83 ; Com. vs. Mortgage 
Trust Co., 227 Pa. 163; Provident Life and Trust Co. vs. 
McCaughen, 245 Pa. 370. 

The objection that the Act violates the I4th Amendment 
of the Constitution of the United States, 'in that it denies 
the equal protection of the laws, is untenable. What we 
have said regarding the objection to classification is applica- 
ble to this objection. Magoun vs. III. Trust and Savings 
Bank, 170 U. S. 283, and the cases there cited. The classi- 
fication is based on the kind of business done and the Act 
applies to all in the class except mutual saving fund soci- 
eties not having capital stock represented by shares, which 
societies may constitute a class bv themselves. Provident 
Inst, for Sav. vs. Malone, 221 U. S. 660. 
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Besides all that has been said in the present case and in 
the cases of the Union Trust Company and Columbia Na- 
tional Bank referred to, it may be observed that this pro- 
ceeding is an attempt to prevent the Auditor Genera!, a 
state officer, from performing a duty imposed upon him by 
statute on the ground that the statute is unconstitutional. 
In such case the power of injunction should be exercised 
with great discretion, and should not be exercised at all 
unless the case comes within some recognized ground of 
equity jurisdiction and presents some actual or threatened 
infringement of the rights of property on account of the 
unconstitutional legislation. 14 R. C. f.... Sections 135-138. 
Here we find nothing in the contemplated act of the de- 
fendant officer which will result in injury to the rights of 
the plaintiff nor anything else that would warrant us in 
enjoining a public officer from performing his statutory 
duty. 

Upon consideration, therefore, the demurrer to the bill 
is sustained and judgment is directed to be entered thereon 
against the plaintiff and in favor of the defendant. The 
bill is accordingly dismissed. 



State Workmen's Insura.vce Fuxd. 

StaU Workmen' J Insurance fund — Depositories of funds 
belonging to. 

The funds of the State Workmen's Insurance Fund should be 
deposited in banks approved by the Board of Revenue Commis- 
sioners and the Banking Commissioner, and the bonds of such 
depositories should be approved by the Board of Revenue Com- 
missioners and by the Banking Commissioner. 

The Hmitation, that no banking institution or trust company 
shall receive a deposit or have at any one time an aggregate of 
deposits of state funds in excess of $300,000, applies to deposits 
of the State Workmen's Insurance Fund, 

Attorney General's Department. Opinion to R. K. 
Young, State Treasurer. 

Brow.v, Attorney General, March 21, 1917. 

T have your favor of recent date, asking to be advised 
"whether the moneys belonging to" the State Workmen's 
Insurance Fund "must be deposited in a bank approved by 
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the Board of Revenue Commissioners and furnishing a 
bond approved by the Board of Revenue Commissioners, 
or whether they may be deposited in a bank approved 
merely by the State Treasurer and furnishing a bond ap- 
proved merely by him," 

In response to a request from you, this Department ren- 
dered an opinion, December 9, 1915, on several phases of 
this statute. That opinion contained, among other things, 
the following: 

"Answering your inquiry as to whether the 
money belonging to this Fund is to be taken into 
account in keeping within the .maximum deposit 
as fixed by Section 4 of the Act of 1906, 1 have to 
advise you that Section 4 of that act relates to 
State moneys only, and that the money belonging 
to this fund should not be taken into considera- 
tion in fixing the maximum deposit of State funds. 
You also ask to be advised as to whether this 
Fund must be deposited in one of the six active 
depositories, as provided by Section 8 of the Act 
of 1906. That Section provides that ; 

'The Revenue Commissioners and the Banking 
Commissioner, or a majority of them, shall desig- 
nate two banks or trust companies in Dauphin 
County, two banks or trust companies in Philadel- 
phia County, and two banks or trust companies in 
Allegheny County, to be known as active deposi- 
tories, in which shall be deposited a sufficient 
amount of the daily receipts of the State Treasury 
to transact the current business of the Common- 
. wealth.' " 
You now specifically ask to be advised whether this fund 
should he deposited in a bank approved by the Board of 
Revenue Commissioners. 

The Act of February 17, 1906. P. L. 45, provides, in 
Section 1 : 

"The selection of hanks, banking institutions, 
or trust companies, in which the State money shall 
be deposited, shall be made by the Revenue Com- 
missioners and the Banking Commissioner, Jointly, 
or a majority of them." 
Section 5 provides, in part : 

"That all banks, banking institutions and trust 
companies selected as aforesaid, shall, upon the re- 
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ceipt of notice of such selection as depositories of 

State moneys, furnish a bond to secure payment 
of deposits and interest to the Commonwealth, 
with a proper warrant of attorney to confess judg- 
ment in favor of the Commonwealth secured by 
a trust company or individual sureties, to be ap- 
proved by the Revenue Commissioners or the 
Banking Commissioner, or a majority of them," 
etc. 

This Act of Assembly does not provide for the specific 
method of making any particular deposit, or the drawing 
of checks, drafts or warrants for that purpose. Therefore, 
the language of Section 4 of the Act of 1915 requiring the 
State Workmen's Insurance Fund to be deposited "as other 
State funds are lawfully deposited," cannot mean the spe- 
cific method of drawing- checks, drafts or warrants, and 
necessarily, therefore, refers to the place or the depository 
in which such funds are to be deposited. 

State funds can only "be lawfully deposited" in lianks 
approved by the Revenue Commissioners and the Banking 
Commissioner, which banks have given bonds approved by 
them or a majority of them, and, therefore, I am of opinion 
that the language of Section 4 of the Act of 1915, P. L. /62, 
requiring the deposit of the State Workmen's Insurance 
Fund to be made "as other State funds are lawfully depos- 
ited", means that such funds should be deposited in banks 
approved by the Board of Revenue Commissioners and the 
Banking Commissioner, which necessarily implies, also, 
that the bonds of such depositories must be approved by 
said Board of Revenue Commissioners and Banking Com- 
missioner, or a majority of them. 

Upon further consideration I am of opinion that the lim- 
itation that "no banking institution or trust company shall 
receive a deposit" or have at any one time an aggregate of 
deposits in excees of $300,000, applies to the deposits of 
the State Workmen's Insurance Fund, and the opinion 
given you December 9, 1915, to that extent is now revised. 

I, however, re-affirm that opinion as to the manner in 
which the State Workmen's Insurance Fund should be de- 
posited. 
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FnANKI.i.N F(KE In'SURA\'CE COMPANY. 

Corporations— Bonus on increase of capital slock — Act of 
, February g, igoi. 

A fire insurance company incorporated prior to April 19, 190o, 
with a capital of $400,000 paid bonus on that sum. For the pur- 
pose of making good an impairment of its capital il reduced the 
par value of its shares from $100 per ^hare to $23 per share and 
issued $300,000 worth of new stock, the amount necessary to 
restore its capital to $400,000. Held, that no bonus was due on 
the $300,000 thus issued. 

Attorney General's Department. Opinion to A. W. 
Powell, Auditor General. 

Hargest, Deputy Attorney General, March 23, 1917. 

Some time ago you requested to be advised as to whether 
the bonus was due upon an increase of the capital stock 
of the Franklin Fire Insurance Company. 

The facts I understand to be as follows : 

The Franklin Fire Insurance Company was incorporated 
prior to April 19, 1906, with a capital of $400,000, and bonus 
thereon was paid. The company ftled a certificate on 
January 12, 1907, containing; a return made on September 
10, 1906, which showed that a special meeting of the cor- 
poration was held on the latter day and that for the purpose 
of making good the impairment of capital caused by the 
earthquake and fire of San Francisco, the corporation had 
regularly reduced the par value of its shares from SlOO a 
share to $25 a share, and issued $300,000 worth of new 
stock, the amount necessary to restore the original capital 
of $400,000. 

The question is whether a. bonus should be settled on 
the $300,000 of new stock issued pursuant to the resolution 
of September 10. 1906. 

This question resolves itself into a construction of Sec- 
tion 3 of the Act of February 9, 1901, P. L. 3, which pro- 
vides, in part, as follows : 

"Upon the actual increase of the capital stock or 
indebtedness of such corporation made pursuant 
thereto, it shall be the duty of the President or 
Treasurer of such corporation, within thirty days 
thereafter, to make a return tn ilie Secretary of the 
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Commonwealth, under oath, of the amount of such 
increase actually made, and concurrently there- 
with, such corporation shall pay the State Treas- 
urer, for the use of the Commonwealth, such bonus 
on the actual increase shown by said return as 
shall then be described by law." 
The precise question here is whether the bonus should be 
measured by the aggregate amount of the capital or by the 
number of shares into which it is divided. All of the bonus 
acts use the wor-ds "capital or amount of capital." They 
do not impose a bonus on the shares. 

In the case of Commonwealth vs. Independent Trust 
Company, 233 Pa. 92, that corporation was organized in 
1889 with $1,000,000 capital on which it paid bonus. It de- 
creased its capital stoclc in 1903 to $75,000, and, subse- 
quently, in 1909, increased it to $2,000,000. The company 
contended that it was required to pay bonus only upon 
the actual increase of $1,000,000, while the Commonwealth 
asserted that bonus was due on Sl.925.000. 
Mr. Justice Elkin, speaking for the Court, said: 

"As the situation stands, the Commonwealth has 
received a bonus on $1,000,000, and if now per- 
mitted to collect a bonus on an additional $1,925,- 
000 it will then have been paid a bonus on $2,925,- 
000, although, in fact, the corporation never issued 
more than $2,000,000 of capital stock. The posi- 
tion of the Commonwealth in this respect is tech- 
nichal and entirely ignores the equities of the 
case. The evident intention of the Legislature 
was to impose a bonus charg;e upon the amount 
of capital stock, and not to exact more than the 
total capitalization warrants. When an incor- 
porated company pays bonus upon the amount of 
its original capital and upon any subsequent in- 
creases thereof, the requirements of the law have 
been satisfied." 
I think the reasoning of the case cited applies to the ques- 
tion propounded and I advise you that the Franklin Fire 
Insurance Company of Philadelphia is not required to pay 
bonus upon the $300,000 represented by additional shares 
of stock because it originally paid a bonus on $400,000, 
which amount included the $300,000 subsequently issued. 
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Boilers Used in Connection With Oil Well 
Opebation's. 

Boilers used in connection with oil well operationj — Inspection. 

Boilers used in connection with oil well operations are subject 
to the inspection and requirements prescribed in Section 19, of 
the Act of May 2. 190S, P. L. 352. 

Attorney General's Department. Opinion to John Price 
Jackson, Commissioner of Labor and Industry. 

Collins, Deputy Attorney General, March 22, 191". 

There was duly received your communication of recent 
date, to the Attorney General, requesting an opinion as to 
whether or not "boilers used in connection with oil well 
operations" are subject to the inspection prescribed and 
required by the Act of May 2nd, 1905. P. L. 352. 

Section 19 of said Act of May 2, 1905, provides as follows : 
"All boilers used for generating steam or heat in 
any establishment shall be kept in good order, and 
the owner, agent or lessees of such establishment 
shall have said boilers inspected, by a casualty 
company in which said boilers are insured, or by 
any other competent person approved by the Chief 
Factory Inspector, once in twelve months, and 
shall file a certificate showing the result thereof, 
in the office of such establishment, and shall send 
a duplicate thereof to the Department of Factory 
Inspection. Each boiler or nest of boilers used for 
generating steam or heat in any establishment shall 
be provided with a proper safety-valve and with 
steam and water-gauges, to show, respectively, the 
pressure of steam and the height of water in the 
boilers. Every boiler-house, in which a boiler or 
nest of boilers is placed, shall be provided with 
a steam gauge properly connected with the boilers, 
and another steam-gauge shall be attached to the 
steam-pipe, in the engine-house, and so placed that 
the engineer or fireman can readily ascertain the 
pressure carried. Nothing in this section shall 
apply to boilers which are regularly inspected by 
competent inspectors, acting under local laws and 
ordinances." 
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The determination of the question here submitted there- 
fore turns upon whether or not an oil well operation is an 
"establishment" within the meaning of that term as it is 
employed in said Act of 1905. If so, the boilers used in 
connection therewith would be subject to the inspection 
and requirements of the aforesaid section of said Act. 

This Act fixes its own definition of the term "establish- 
ment", as used therein, by Section 1 thereof, which reads 
as follows: 

"That the term 'establishment', where used for 

the purpose of this act, shall mean any place within 

this Commonwealth other than where domestic, 

coal-mining or farm labor is employed; where men, 

women or children are engaged, and paid a salary 

or wages, by any person, firm or corporation, and 

where such men. women or children are employes, 

in the general acceptance of the term." 

It is well settled that a legislative definition of any term, 

embodied in the statute, governs in the construction of the 

statute. 

"It is conceded that the legislature has the right 
to prescribe the legal definitions of its own lan- 
guage. A construction put upon an act of the 
legislature itself, by means of a provision embodied 
in the same, that it shall or shall not be construed 
in a certain designated manner, is binding upon the 
courts although the latter, without such a direction, 
would have understood the language to mean some- 
thing different." 

Commonwealth vs. Curry, 4 Pa. Superior Court, 
356. 

Endlich on the Interpretation of Statutes, 365. 
Since the .^ct of 1905 in its title uses the term "industrial 
establishments", the question has been raised whether it 
is not thereby limited to such establishments as are indus- 
trial ones within the strict or ordinary meaning of the word 
"industrial". The term "establishment", within the mean- 
ing of this -Act, has, however, been judicially construed so 
as to give it the full import and effect of its statutory defini- 
tion. 

In the case of McXabb vs. Clear Springs Water Com- 
pany. 23'' Pa. .502. it was held that a pumping station of a 
water company is an "establishment" within the intent 
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of said Act, The Court, speaking throufjh Mr. Justice 
Elkin, after quoting Section t of the Act, said, in part, as 
follows : 

"The legislature has thus defined what the word 
'establishment' means, and having the> power to 
deal with the subject, we are not at liberty to dis- 
regard what is so plainly written. It is argued 
that word 'industrial' should be read into the defi- 
nition because it is used in the title of the act, and 
that wTien so read and understood, appellee does 
not belong to the class of employees intended to 
be protected by the statute. The argument is not 
without force, but we are not convinced that it 
should prevail. No reason has been suggested why 
such a distinction should be made, or why an engi- 
neer employed in a recognized industrial establish- 
ment should be given the protection of the ac:, 
while an engineer employed in and around equally 
dangerous machinery in an establishment not com- 
monly called industrial, but which is engaged in 
business for profit, should be denied its protection." 
An incorporated musical and social association operating 
a bowling alley was also held to be an "establishment" 
under said Act. In the course of the opinion in that case 
the Court said : 

"When the legislature gave a specific definition 
to the word establishment, and provided that in 
that act it 'shall mean any place within this Com- 
monwealth, other than where domestic, coal min- 
ing or farm labor is employed,' it segregated in di- 
rect terms by exclusion of these three divisions, 
as, other than all other classifications, where men. 
women or children are employed and paid a salary 
or wages by any person, firm or corporation, and 
where such men. women and children are employed 
in the general acceptance of the term. Unless the 
business or operation of the defendent is within the 
excluded subject, 'where domestic, coal mining or 
farm labor is employed,' it is within the specific, 
plain and clear terms of the act, and its meaninsj is 
apparent and obvious. 

It may well be, that in legal or colloquial use 
the, word establishment may be accepted in a more 
narrow or restricted sense than is given to it in 
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this act of assembly, but under the authorities the 
legislature is not limited to such a meaning and 
may jjive one of its own which the courts are bound 
to follow." 

McElhone vs. Philadelphia Quartette Club, 53 
Pa. Super. Ct. 262. 
It will be seen that in the above cited cases a construc- 
tion of said .Act was rejected which would limit its scope 
to such establishments as may be industrial ones within 
a narrow or restricted meaning of the word "industrial". 
It was therein given an application as broad and liberal as 
the literal definition of the term "establishment" as it is 
defined in Section 1. Applying the reasoning and rule of 
interpretation followed in these cases to the one here under 
consideration leads plainly to the conclusion that an oil 
well operation is likewise an establishment within the mean- 
ing and intent of the Act and consequently that boilers used 
in connection with such operations are subject to the in-. 
spection and requirements prescribed and provided in Sec- 
tion 19 thereof. Such a construction is not merely in accord 
with the terms of th^ Act, but is in furtherance of its pur- 
pose to guard against the danger of defective boilers by 
their due inspection. There is no apparent reason why 
the protection and safegiiard of the boiler inspection pro- 
vided by said Act should not extend and be afforded as well 
to the employes in and about an oil well operation as to 
those engaged in industrial establishments in general. 

The -Act of June 2nd. 1913, P. L. 396, creating the De- 
partment of Labor and Industry, by the twenty-third sec- 
tion thereof vested in said Department all the powers and 
duties that had been theretofore vested in or imposed upon 
the Department of Factory Inspection. It follows that all 
the powers and duties of the Department of Factory Inspec- 
tion relatinr; to the inspection of boilers, pursuant to said 
Act of 1905, now devolve upon the Department of Labor 
and Industry. 

In accordance with the foregoing. I therefore advise you 
that, in my opinion, boilers used in connection with oil well 
operations are subject to the inspection and requirements 
provided and prescribed in Section 19 of said Act of 1905; 
and that the powers and duties for the enforcement of said 
provisions imposed upon or vested in the Department of 
Factorv Inspection by said Act are now vested in. the De- 
partment of Labor and Industry. 
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In ke Sale of State Reports. 
Sale of slate reports and superior court reports. 
Under the Act of June 24, 1895, P. L. 212, the Pennsylvania 
State Reports and the Pennsylvania Superior Court Reports must 
be sold at the contract price during the term of the contra'ct 
under which they are published and for five years after its ex- 
Attorney General's Department, Opinion to Cyrus E. 
Woods, Secretary of the Commonwealth. 

Keller, Deputy Attorney General, April 5, 1917. 

I am in receipt of your inquiry as to the construction 
of the contracts for the printing of the Pennsylvania State 
and Pennsylvania Superior Court reports. These contracts 
are drawn in strict compliance with the provisions of 
Section 6 of the Act of June 24, 1895, P. L. 212, as follows: 

"The reporter shall have no pecuniary interest 
in such reports, but the same shall be published 
under the supervision of the reporter, by contract 
to be entered into by the reporter. Secretary of 
the Commonwealth and Auditor General with the 
person or persons who, in addition to furnishing 
^the State Librarian, for library and exchange, fifty 
copies of each volume, shall agree to publish and 
sell the said reports on terms most advantageous 
to the public and at the lowest price, which con- 
tract shall be for a term of ten years and shall 
provide that every volume printed under such 
contract shall be stereotyped and the plates thereof 
preserved and be delivered to the Secretary of the 
Commonwealth as the property of the State within 
three years after the expiration of the contract, 
and shall provide that all volumes published under 
such contract shall be kept by the contractor at 
some convenient place within this Commonwealth, 
to be designated by the said Secretary, for the sale 
at the contract price to all citizens of the Common- 
wealth desiring the same during the term of his 
said contract, and for five years thereafter." 
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Your inquiry is directed to the meaning of the clause of 
the contract which provides that all volumes published 
under such contract shall be kept by the contractor at 
some convenient place within the Commonwealth, to be 
designated by you, for sale at the contract price to all 
citizens of the Commonwealth desiring the same, "during 
the term of his said contract and for five years thereafter." 

The question has been raised as to how long under the 
contrsict the contractor must sell to citizens of the Com- 
monwealth the books published thereunder at the contract 
price. 

In my judgment, the language of the contract is clear 
and of itself answer^ your inquiry. 

The term of the contract is fixed in the written agree- 
ment, in conformity with the Act of 1895, Supra, at ten 
years from the date the contract went into effect. 

The conract, as required by the Act of 1895, provides 
that the contractor shall keep all volumes published under 
said contract at some convenient place within the Common- 
wealth, to be designated by the Secretary of the Comman- 
wealth, and shall sell the volumes so published to citizens 
of this Commonwealth at the contract price "for and during 
the period of this contract and for the term of five years 
thereafter." 

For example, if a contract was entered into to take effect 
July I, 1905, the term of the contract was for ten years 
from that date or from July 1, 1905 to July 1, 1915 and 
the volumes published thereunder must be sold by the 
contractor to the citizens of this Commonwealth at the 
contract price during the whole of that term or period 
and for five years thereafter or until July 1, 1920. 

The words used in the contract submitted, "for and dur- 
ing the period of this contract" must be construed to have 
the same meanins as the words used in the act, "during 
the term of his said contract," 

It does not mean that every volume published under the 
contract shall be sold at the contract price for fifteen years 
from the date of publication but that all volumes so pub- 
lished shall be sold at the contract price during the term 
of the contract, that is from July 1, 1905 to July I. 1915. 
and for five years thereafter. 
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Registration or Nursbs. 
Sepstration of nurses — Examination. 
A graduate of an approved training school for nurses or of an 
approved hospital, who has not received necessary theoretical 
and practical training in surgical and medical nursing, may sup- 
plement her training by a post graduate course and then be 
eligible for examination for registration as a trained nurse. 

Attorney General's Department. Opinion to Dr. Albert 
E. Blackburn, Secretary, Pennsylvania State Board of 
Examiners for Registration of Nurses. 

Keller, Deputy Attorney General, April 4, 1917. 

I have your favor of the 27th ult. asking for an opinion 
as to the construction of Section 7 of the Act of May 1, 
1909, P. L, 321, with reference to the requirement that an 
applicant for examination must have "graduated frotn a 
training school for nurses which gives at least a two years' 
course of instruction or has received instruction in different 
training schools or hospitals for periods of time amounting 
to at least a two years' course as aforesaid and then gradu- 
ated, and that such applicant during said period of at least 
two years has received practical and theoretical training 
in surgical and medical nursing." 

The facts, on which your inquiry is based, as detailed 
to me by the President of your Board, are substantially 
as follows: 

An applicant was graduated from a training school or 
hospital after a two years' course of instruction, but did 
not duritig her course receive the amount of practical and 
theoretical training in surgical and medical nursing usually 
given in connection with such course. She now desires to 
take a postgraduate course covering this amount of prac- 
tical and theoretical training in surgical and medical nurs- 
ing, and your inquiry is directed as to whether, if she does 
this, she may be admitted to examination, or whether she 
must again take an entire two years' course of training in 
a hospital or training schools in order to receive such prac- 
tical surgical and medical nursing, and be graduated a 
.second time. 

The intent of the Legislature evidently was that every 
applicant for examination as a registered nurse must have 
been graduated from a training schools or hospital which 



D.gitize<)t.yG00glc 



120 DAUPHIN COUNTY REPORTS Vol. 20 

In re Audit of Books of Auditor General's Office. 

gave at least a two years' course, and during her training 
must have received such practical and theoretical training 
in surgical and medical nursing as was deemed requisite 
and necessary by your Board. 

The law does not require that during the entire two 
years' course of instruction pupils in these training schools 
or hospitals must continuously receive practical and theo- 
retical training in surgical and medical nursing, but that 
a certain portion of their course deemed sufficient for the 
purpose shall be devoted to such training. If, therefore, a 
nurse who has been graduated from a training school ffiving 
a full two years' course, but who did not receive a full 
course in practical and theoretical training Jn surgical and 
medical nursing, supplies that deficiency by devoting the 
requisite time to those subjects in a postgraduate course 
the requirements of the statute will have been complied 
with. In fact, the applicant will have devoted more time 
to her training than she would have done if she had re- 
ceived a full course of practical and theoretical training in 
surgical and medical nursing and in her undergraduate 
course of two years. 

You are, therefore, advised that if an applicant has been 
graduated from a training school or hospital approved by 
your Board, which had a course of at least two years, 
though during that course she did not receive the requisite 
or necessary practical and theoretical training in surgical 
and medical nursing, she may supplement her work by a 
postgraduate course, taking the required or necessary 
amount of practical and theoretical training in surgical 
and medical nursing, and upon completing this post- 
graduate course would be eligible to examination by your 
Board. 



In re Audit of Books of Auditor Genehal's Office. 
Auditor General's Department — Audit of Books. 

The general deficiency bill of 1917 is sufficiently broad to 
justify the Auditor General in employing a responsible audit 
company to audit the books of his department. 

Attorney General's Department. Opinion to A. W. 
Powell, Auditor General. 
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Keller, Deputy Attorney General, March 15, 1917. 

This Department is in receipt of your favor of the 15th 
irjst, asking "whether or not, under the General Deficiency 
Bill, just passed, it would be a legal expenditure for the 
Department to contract with a responsible Audit Company 
of unquestioned repute and standing, to audit and certify 
the booi(S of this Department." the purpose of the audit 
being in the nature of a check-iip before turnings the office 
over to your successor. 

The General Deficiency Bill, referred to, appropriates to 
the Auditor General's Department the sum of $29,000 for 
the purposes therein set forth, among them "the payment 
of compensation and expenses of persons appointed in 
pursuance of law to examine the accounts of officers or 
individuals receivino; or disburseing moneys of the Com- 
monwealth * * * * ti](. employment of extra clerical 
assistance * * * * and all other necessary expenses in 
the proper administration of the Department." The item 
"employment of extra clerical assistance" refers to the 
section in the General Appropriation Rill of 1915, as fol- 
lows: 

"For the payment of such extra clerks as the 
Auditor General may find it necessary to employ 
for the purpose of carrying out the recommenda- 
tions of the Economy and Efficiency Commission, 
balancing and transferring accounts, making new 
indices, or for the purpose of rendering any other 
general assistance to the regular clerical force, 
two years, the sum of tJiirty-five thousand dollars 
($35.000) : the necessity for the employment of 
extra clerical assistance and the monthly wages 
of all extra clerks employed to be determined and 
fixed by the Auditor General." 

This gives the Auditor General a wide discretion a.s- to 
the necessity of employing extra clerical assistance and the 
wa-j-es t(i be paid the clerks so employed. 

The General Appropriation Hill of 1915 contains also the 
following clause: 

"For the payment of postage, express charges., 
cost of filing liens, and contingent expenses, two 
years, the sum of sixteen thousand dollars f$16,- 
000)." 



;obyGoO'^lc 



122 DAUPHIN COUNTY REPORTS Vol. 2(1 

In re Audit of Books of Auditor General's Office. 

The item in the Deficiency Bill — "and all other necessary 
expenses in the proper administration of the Department" 
— IS broader than the language in any of the items in the 
General Appropriation Bill, above referred to. 

In addition, the item in the General Deficiency Bill— 
"For the payment of compensation and expenses 
of persons appointed in pursuance of law to ck- 
aniine the accounts of officers or individuals re- 
ceiving or disbursing moneys of the Common- 
wealth," 
is very much broader in scope than the corresponding item 
in the General Appropriation Bill, which provides: 

''For the payment of compensation and expenses 
of persons appointed in pursuance of law to ex- 
amine the accounts of officers, or of individuals 
required by law to make report to the Auditor 
General of moneys due the Commonwealth," 

It is well known that it is the ciistorti in large business 
enterprises to employ a responsible audit company to audit 
and certify the hooks at certain times. The practice is en- 
tirely reasonable, it does not disarrange the regular force 
and, on the other hand, does not require the employment of 
extra clerks whose services would not be needed except at 
the time of the audit. It is entirely proper that there should 
be an audit and check-up of books and accounts previous 
to turning your office over to your successor, in order 
that, when he assumes charge, he may be satisfied that 
the books and accounts are in proper shape. 

I understand from your letter that the regular force 
of the office is employed about the ordinary duties, and to 
assign some of them to a special audit of the books would 
interfere with the current work which it is highly import- 
ant should he continued without interruption. 

I am of the opinion that the language contained in the 
General Deficiency Bill — 

"For the payment of compensation and expenses 
of persons appointed in pursuance of law to ex- 
amine the accounts of officers or individuals re- 
ceiving or disbursing moneys of the Common- 
wealth * * * the employment of extra clerical 
assistance * * * and all other necessary ex- 
penses in the proper administration of the de- 
partment," 
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is sufficiently broad to justify the employment of a re- 
sponsible audit company of unquestioned repute and stand- 
ing to audit the books of your Department provided, in 
your judgment, such step is necessary, and it cannot be 
done by the regular force of your Department without 
interfering with the current work of the office. 



Commonwealth of Pennsylvania, Ex Rel. Moses Hamp- 
ton Todd, vs. The Farmers Mutual Fire In- 
surance Company of Crawford C(>r\Tv, PenN: 

SYLVANIA. 

Auditors — Findings of fact — Receivers — Agreement as to 
compensation. 

It is the duty of an auditor to draw his coaclusions as to the facts 
from the testimony submitted to him, and his findings must be re* 
garded substantially as the finding of a Jury. The court will not dis- 
turb the findings of an auditor upon (tuestions of fact unless fully 
convinced of error. 

A receiver of an insolvent corporation entered into an agreement 
with creditors by which the creditors were to be allowed a prefer- 
ential payment out of the. fund to be distributed to reimburse them 
for advances made to the receiver and the receiver was to re- 
ceive as compensation for his services twenty per cent, of the' 
amount collected by liiin. The auditor declined to make a distribu- 
tion upon the basis of this agreement. Held, no error. 

Ordinarily a receiver's commission should not exceed five per 
cent, upon the amount collected. Whether a larger amount should 
be allowed dc|>ends upon the amount of service actually rendered 
and the time necessarily employed. 

Exceptions to Auditor's report, C. P. Dauphin County, 
No. 343, Commonwealth Docket, 1910. 

John Sckuler, Horace A. Segelbaum and John O. McClin- 
tock for exceptions. 

fFm. M. Hargest, Deputy Attorney General, contra. 
McCarrell, J., April 27, 1917. 

We have carefully considered ail the exceptions filed to the 
report of the Auditor on the second account of the original 
Receiver. A mass of testimony was submitted to the An- 
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ilitor, with the result that the Receiver has been surcharged 
more than $2,000, and several claims have been reduced or 
disallowed. The exceptions allege that the surcharge should 
have been for a larger amoimt and that there should not have 
been allowed credit for counsel fees to the extent that the 
auditor has allowed the same. It was for the Auditor to 
draw bis conclusions as to the facts from the testimony 
submitted to him, and his finding must be regarded substan- 
tially as the finding of a jury. We ought not to disturb 
it unless fully convinced of error, which we are not in the 
present case. The Receiver also excepts to the Auditor's re- 
port upon the ground that the Auditor did not regard ;i 
certain agretment ciitered into between himself and a num- 
ber of creditors, presumably all of the creditors, by which 
agreement the creditors were to be allowed a preferential 
payment out of the fund to be distributed of over $400 to re- 
imburse them for advances made to the Receiver, and the 
Receiver was to receive as compensation for his services 
twenty per cent, of the amount collected by him. The Au- 
ditor declined to make a distribution upon the basis of this 
agreement, and in this respect we are of opinion that he 
committed no error. Such an agreement on the part of the 
Receiver is quite unusual. Ordinarily a Receiver's commis- 
sion upon money collected would not exceed five per cetit. 
Whether a larger amount should be legally allowed depends 
upon circumstances and the amount of service actually ren- 
dered and the time necessarily occupied in the work of the 
Rertiver, His compensation can properly and more intelli- 
gently be arranged upon the filing. of his account showing 
the amount collected and the services rendered by hirti, 
when, urtder the Act of 1909, the Auditors appointed to audit 
his accounts and settle his compensation will consider all 
the facts and circumstances and make such allowance as 
may appear to be proper. The account now before lis is 
that of a previous Receiver. 

We have carefully considered all the exceptions and are 
not satisfied that We should in any way change the report of 
the Auditor. He has carefully discussed all the exceptions, 
and given his reasons for overruling the same. The legality 
of the alleged agreement between the Receiver and the 
creditors of the company, as we have already stated, can 
be determined upon the filing of "the Receiver's accounts. 
With this imderstanding we overrule all the exceptions to 
thcTeport of the learned Auditor, confirm the report as pre- 
sented, and direct that distribution be made in accordance 
therewith. 
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Insurance and Surety Companies. 
Insurance and surety companies doin^ business in Other states— 
t)eposit of securities— Duties of State Treasurer— Duties 
of Insurance Commissioner — Act of June i, igil. 
Under the Act of June 1, lOU, P. L. 602, the trusts imposed 
\ipon the State Treasurer arc to receive from the Ihsurance Com- 
missioner the securities contemplated by the act, keep them safe 
and retutn them to the owner upon a proper certificate from the 

The State Treasurer has no power to return securities de- 
posited under the Act of June 1, 19U, to the Insurance Com- 
missioner to be by him delivered to the company owning them. 
The return should be made by the State Treasurer to the proper 
company. 

When a company within the provisions of the Act of June 1. 
1911, proposes to substitute securities, it is the duty of the In- 
surance Commissioner to determine the value of the securities 
offered, and his certificate that the securities proposed to be sub- 
stituted are equal in value to ihose sought to be withdrawn is 
sufficietit warrant for the Slate Treasurer to return the securities 
recjuested. 

When a company, within the provisions of the Act of June 1, 
1911, desires to have all of its securities returned, the State 
Treasurer should make such return only upon a certificate of the 
Insurance Commissioner expressly stating that he is satisfied that 
the securities are subject to no liability and are not required to 
be longer held by any provisions of law or for the purposes of 
the original -deposit. 

When a company, within the provisions of the Act of June 1, 
1911, desires to have returned to it, without substitution, securities 
in e^ccss of those required by law, the State Treasurer is justified 
in returning such securities upon a certificate from the Insurance 
Commissioner stating that the securities remaining in your hands 
are not required to be held by any provision erf the law or for the 
purposes of the original deposit and that the securities remaining 
in your hands, after such proposed return will be sufficient to 
meet al) existing liabilities. 

AttO*"n«y GeHeral'S Depanment. Opinion to Ro'bert K. ■ 
Yoiffig, State Tr«asurer. 

KuN, Deputy Attorney Genera!, November 29, 1916. 

This department is in receipt of yotir communication oi 
the 14(h itist. asking fol" a construction of the Act of June 
1. 1911. P. f,. 602. entitled : 
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"An act authorizing insurance and surety com- 
panies to make a deposit of certain securities with 
the Insurance Commissioner, to enable them to do 
business in other States or with the United States 
Government; and requiring the State Treasurer to 
hold all deposits, so made, in the name of the Com- 
monwealth."' 
An examination of the law and departmental practice 
prior to the passage of the Act of 1911 will aid the proper 
disposition of the several questions raised by your inquiry. 

By the Act of April 6, 1868, P. L. 65, a system was es- 
tablished whereby companies, incorporated in this State and 
desiring to do business in other states, could deposit securi- 
ties with the "Auditor General or other public officer" in 
such amounts and for such purposes as the laws of those 
states, in which it was sought to do business, required, It 
provided that if such officer was satisfied that the securities 
so deposited were worth the amount required, he should re- 
ceive-and hold the same or those given in exchange therefor, 
and, from time to time, certify to such other states, the fact, 
that the company liad made a deposit and that he was sat- 
isfied that the securities were worth the sum designated by 
the laws of such other states. Provision was further made 
for the substitution of securities and for their withdrawal 
when no liability remained against the company. I under- 
stand, the practice which obtained under the Act of 1868 
was as follows : Originally, the Auditor General received 
and held in custody under the trusts imposed by the act, 
the securities designated, and that he had the absolute ad- 
ministration of the provisions of the statute. In 1873, upon 
the creation of the Insurance Department, the Auditor Gen- 
eral discontinued the receipt and custody of the securities, 
and all the powers and duties were assumed and discharged 
by the Insurance Commissioner, who not only received the 
securities, but held them in custody and made return to 
the company when, in his judgment, it was entitled thereto. 
From a comparison of the two Acts, it is apparent that 
the Legislature had the Act of 1868 in contemplation when 
it passed the Act of 1911. The language of the first section 
of both statutes is identical, excepting for those changes 
which were the object of the subsequent legislation. It 
seems to have been the intent of the Act of 1911 to enlarge 
the classes of corporations entitled to the benefits of the 
act to sanction the practice which had obtained under the 
Act of 1868 by expressly providing that the Insurance Com- 
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misaioner, instead of the Auditor General, should r 
securities and issue the certificates contemplated by the 
act. 0( equal importance was the intent of the Legislature to 
change the law relating to the custody of the securities by 
providing that the State Treasurer, instead of.the Insurance 
Commissioner, should act as the custodian of the securities, 
the section, inter alia, providing: 

"The Insurance Commissioner, shall, upon re- 
ceipt of any deposit made under this act, immedi- 
ately place the same with the State Treasurer, 
whose duty it shall be to receive and hold the same, 
in the name of the Commonwealth, in trust, for 
the purposes of this act and who shall, at all times, 
be responsible for their custody and safe keeping," 
It follows that the duties and responsibilities of the 
State Treasurer,' under the act, are confined to the receiving, 
safe keeping and proper return of ihe securities placed in his 
custody by the Insurance Commissioner for the purposes of 
the statute. 

Voii further ask whether your practice of returning the 
securities to the Insurance Commissioner on his demand, to 
be by him delivered to the owning company instead of your 
returning them direct to such company is permissible and 
may be continued in view of the provision in Section 1 o£ 
the' Act of 1911, that 

"A company making the deposit shall be entitled, 
from time to time, to demand and receive, from the 
State Treasurer, on written order of Insurance 
Commissioner, a whole or any portion of any se- 
curity so deiKisited i]pon deposit with him in lieu 
thereof other securities of at least equal value." 
While departmental construction of doubtful language 
of a statute is entitled to great weight, (Endlich on Inter- 
pretation of Statutes, Par. 360), yet that usage is not con- 
clusive, especially when it is of recent origin as in this 
case, since it could not have exiftpd prior to 1911. The 
act expressly provides, that the company shall be entitled 
to demand and receive the securities "from the State Treas- 
urer" on the written order of the Insurance Commissioner, 
and it is further provided in section two that the Insurance 
Commissioner may authorize the State Treasurer to deliver 
the securities not to the Coniniiisioner but 
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■■ * • * to return to such company the whole or 
any portion of the securities of such company held 
by him in deposit." 
The State Treasurer is constituted the custodian not only 
for the benefit of those policy holders in states in which 
the depositing company docs business, but he is also custo- 
dian for the benefit of the company making the deposit. 
It appears, therefore, that the Act not only contemplates 
but indeed expressly provides that the State Treasurer 
should return the securities to the companies depositing 
them. 

You further ask whether, in the case of substitution, the 
State Treasurer is bound to himself determine the value of 
the securities proposed to be substituted or whether he may 
acceptthe written statement of thy Insurance Commissioner 
as to such values. 

The act expressly provides that the Insurance Commis- 
sioner shall determine the value of the original securities. 
It being his duty to determine the value of such original 
securities, it is obvious, rii the alisence of any provision to 
the contrary, that it is his duty also to determine the value 
of the securities proposed to be substituted. This con- 
struction is substantiated by another portion of Section 1 
of the Act, which provides: 

"And if such Insurance Commissioner is satis- 
fied that such securities are worth the required 
amount, it shall be his duty to receive the same 
or those gi\en in exchange therefor, as herein- 
after provided aforesaid." 
Section two of the act provides, inter alia, that the In- 
surance Commissioner may authorize the State Treasurer 
to return to the company the vvliole or any portion of the 
securities of such company held by him on deposit, 

"■ * * * if the Insurance Commissioner shall be 
satisfied that the security so jsked to be returned 
is subject to no liability and not required to be 
longer held by any provision of law or for the pur- 
pose of the original deposit raid that he may, in 
like manner, return, to the trustees or other rep- 
resentatives for the purpose of an Insurance Com- 
pany of a foreign government, any deposit by 
such company, if it shall appear that such com- 
pany has ceased to do business in this Common- 
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wealth and is under no obligations to policy hold- 
ers or other persons in this Commonwealth or 
in the United States for whose benefit such de- 
posit was made." 
Yon ask whether you may return the -securities upon 
the certificate of the Insurance Commissioner that one 
of the conditions mentioned above exists with reference 
to a particular company or whether all the above enum- 
erated requirements must affirmatively appear. When 
it is desired to withdraw all the securities, the Commis- 
sioner should certify that he is 

"Satisfied that the securities are subject to no 
liability and are not required to be longer held by 
any provision of law for the purpose of the 
orig:inal deposit." 
In the case of foreign insurance companies, the certifi- 
cate of the Insurance Commissioner should state that 
"The company has ceased to do business in 
this Commonwealth and is under no obligations to 
policy holders or other persons in this Common- 
wealth or in the United State? tor whose benefit 
such deposit was made." 
In other words, a compliance with all the conditions 
of the act should appear and the certificate of the Insurance 
Commissioner should be in the language of the statute. 
Where, however, a portion of the securities only are 
sought to be withdrawn, without a substitution be- 
ing made, the certificate of the Commissioner should 
state that the securities, whose return is requested, 
are not required to be held by any provision of 
law or for the purpose of the original deposit, and that 
the securities remaining in your hands, are sufficient to 
meet all liabilities. A certificate, stating that such securi- 
ties are subject to nn liability, would be erroneous so 
long as any liabilities in fact CNisted, The sole reason 
for permitting the return is that the remaining securities 
afford sufficient protection. 

Specifically answering your questions, you are respect- 
fully advised — 

1-irst: Under the Act of June 1, 1911, P. L. 602, the 
trusts imposed upon the State Treasurer are to receive 
from the Insurance Commissioner the securities contem- 
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plated by the act, to keep them safe and to return them to 
the owner upon a proper certiticate from such Insurance 
Commissioner, 

Second : That you have no power to return such se- 
curities to the Insurance Commissioner to be, by him, de- 
livered to the company owning the same, but that such 
return should be made, by you, direct to the proper com- 
pany. 

Third: When a company proposes to substitute se- 
curities, it is not your duty, but the duty of the Insur- 
ance Commissioner, to determine the value of the securi- 
ties, and a written statement from the Commissioner certi- 
fying that the securities proposed to be substituted are 
equal in value to those sought to be withdrawn is a suffi- 
cient warrant for you to return the securities requested. 

Fourth; Where a company desires to have all of its 
securities returned, you should make such return only 
upon a certificate of the Insurance Commissioner expressly 
stating that he is satisfied that tht; securities are subject to 
no liability and are not required to be longer held by any 
provision of law or for the purpose of the original deposit. 
In the case of a foreign insurance company the certificate 
should state that the company has ceased to do business in 
the Commonwealth and is under no obligation to policy 
holders or other persons in this Commonwealth or in the 
United States for whose benefit such deposit was made. 

Where a company desires to have returned to it, with- 
out substitution, securities in excess of those required for 
the protection of the persons contemplated by the act, in 
other words, a portion of its securities, you are justified 
in returning such securities upon a certificate from the 
Insurance Commissioner, stating that the securities re- 
maining in your hands are not required to be held by any 
provision of law or for the purpose of the original deposit, 
and that the securities remaining in your hands, after such 
proposed return, will be sufficient to meet all existing lia- 
bilities. 
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Taxation of Corporate Obligations. 
Taxation — Obligations of domestic corporations issued to non- 
resident trustees for residents of Pennsylvania. 
Obligations of domestic corporations issued to non-resident 
trustees for residents of Pennsylvania, arc liable to taxation under 
the Act of June 17. 1913, P. L. 507. 

Attorney General's Department. Opinion to L. Floyd 
Hess, Assistant Auditor General. 

KuN, Deputy Attorney General, November 9, 1916, 

Referring to the opinion to you under date of July 21, 
1916, by the undersigned, in which you were advised, inter 
, alia, that obligations issued by domestic corporations to 
non-resident trustees for residents of Pennsylvania are 
not liable to taxation under the Act of June 17, 1913, P. L. 
507, 1 beg to advise that after a further consideration o£ 
the matter, it has been determined that the ruling, as a 
matter of policy at least, is inadvisable. 

It appears that in the case of Commonwealth vs. Le- 
high Valley Railroad Company, 129 Pa. 429, which has been 
called to the attention of the writer since the opinion re- 
ferred to was rendered, the Supreme Court, by its action 
in sustaining a tax, which included as one of the items 
therein a tax on bonds held by individual trustees, non- 
residents of Pennsylvania, inferentially at least adopted a 
different view, although the particular question was not 
then raised. The tax in that case was under the Act of 
June 30, 1885, P. L. 193, Section 4, which Act taxed obli- 
gations held by persons or corporations 

"as trustees * * * for the use, benefit or ad- 
vantage of any other person " 

The Act of 1913 provides that: 

"All scripts, bonds, * * * are hereby made 
taxable." 

This Act is broader than the former Acts and non- 
resident trustees are not within the exceptions mentioned 
in the section. 

There is another case — Commonwealth vs. Buffalo and 
Lake Erie Traction Co., reported in 233 Pa. 79, — which, 
while not directly in point or decisive of the question,' is- 
nevertheless, persuasive ©f the view that obligations, so held 
are taxable. 

The question in that case arose under the Act of June 8, 
1891, P. L. 229, imposing- a tax nf four' mills upon the 
nominal value of all bonds "OHncd, held or possessed" by 
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residents of this State, and it was held that, notwithstand- 
ing the bonds in question were transferred and delivered 
as collateral security to residents of the State of New York 
and were there held during the year for which the tax was 
charged, they were nevertheless "owned, held or possessed" 
by the transferors who were residents of the State of Penn- 
sylvania and they were, therefore, liable to taxation under 
the Act. 

Of course, there is a difference between bonds pledged 
as collateral security for a loan and bonds held by a trus- 
tee. In the former case, as the court pointed out, the 
pledger still owns the bonds in the popular sense of the 
term, having merely deposited them for a special pur- 
pose. On the other hand, in the latter case, it is the trus- 
tee who is the legal ovmer of the bond and who has the 
right to exercise all the incidents of ownership relative 
thereto. True, he may be under some obligation to pay 
the proceeds over to another and perhaps under the rea- 
soning of the last cited case, the beneficial owner of the 
bond may be said to be the owner thereof in the popular 
sense of the term. 

As indicated in the opinion heretofore rendered, the 
question is a close and difficult one, but it has been con- 
cluded under the circumstances that until the courts pass 
upon the question to the contrary, it is better adminis- 
trative policy to impose the tax on this class of obligations. 

You are advised, therefore, that the ruling heretofore 
made to the contrary, is reversed. 



Ix RE Audit of Books of .\l'ditor General's Office, 
Auditor General's Department — Audit of books. 

The General Deficiency Bill enacted by the Legislature of 1917 
is broad enough to justify the employment of an audit company to 
audit the books of the Auditor General's Department if, in the 
judgment of the Auditor General, such* audit is necessary and can- 
not be made by the regular force of the department. 

Attorney General's Department. Opinion to A. W. 
Powell, Anditor General. 

Keller, Deputy Attorney General, March 15, 1917. 

This Department is in receipt of y©ur favor of the 15th 
inst. asking "whether or not, under the General Deficiency 
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Bill, just passed, it would be a legal expenditure for the 
Department to contract with a responsible Audit Com- 
pany of unquestioned repute and standing, to audit and 
certify the books of this Department," the purpose of the 
audit being in the nature of a check-up before turning 
the office over to your successor. 

The General Deficiency Bill, leferred to, appropriates 
to the Auditor General's Department the sum of $29,000 for 
the purposes therein set forth, among them "the payment 
of compensation and expenses of persons appointed in pur- 
suance of law to examine the accounts of officers or indi- 
viduals receiving or disbursing moneys of the Common- 
wealth * ♦ * * the employment of extra clerical assistance 
* ♦ • and all other necessary expenses in the proper ad- 
ministration of the Department." The item "employment 
of extra clerical assistance" refers to the section in the 
General Appropriation Bill of 1915, as follows: 

"For the payment of such extra clerks as the 
Auditor General may find it necessary to employ 
for the purpose of carrying out the recommenda- 
tions of the Economy and Efficiency Commission, 
balancing and transferring accounts, making new 
indices, or for the purpose of rendering any other 
general assistance to the regular clerical force, . 
two years, the sum of thirty-five thousand dol- 
lars ($35,000) ; the necessity for the employment of 
extra clerical assistance and the monthly wages of 
all extra clerks employed to be determined and 
fixed by the Auditor General." 
This gives the Auditor General a wide discretion as 
to the necessity of employing extra clerical assistance and 
the wages to be paid the clerks so employed. 

The General Appropriation Bill erf 1915 contains also 
the following clause: 

"For the payment of postage, express charges, 
cost of filing liens, and contingent expenses, two years, 
the sum of sixteen thousand dollars ($16,000)." 
The item in the Deficiency BiU — "and all other neces- 
sary expenses in the proper administration of the De- 
partment" is broader than the language in any of the 
items in the General Appropriation Bill, above referred to. 
In addition, the item in the General Deficiency Bill — 
"For the payment of compensation and expenses 
of persons appointed in pursuance of law to ex- 
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amine the accounts of officers or individuals re- 
ceiving or disbursing moneys of the Common- 
wealth," 

is very much broader in scope than the corresponding 
item in the General Appropriation Bill, which provides: 

"For the payment of compensation and ex- 
penses of persons appointed in pursuance of law 
to examine the accounts of officers, or of indi- 
viduals required- by law to make report to the 
Auditor General of moneys due the Common- 
wealth." 

It is well known that it is the custom in large business 
enterprises to employ a responsible audit company to audit 
and certify the books at certain times. The practice is en- 
tirely reasonable, it does not disarrange the regular force 
and, on the other hand, does not require the employment 
of extra clerks whose services would not be needed ex- 
cept at the time of the audit. It is entirely proper that 
there should be an audit and check-up of books and ac- 
counts previous to turning your office over to your suc- 
cessor, in order that, when he assumes charge, he may be 
satisfied that the books and accounts are in proper shape. 

I understand from your letter that the regular force of 
the office is employed about the ordinary duties, and to 
assign some of them to a special audit of the books would 
interfere with the current work which it is highly import- 
ant should be continued without interruption. 

I am of the opinion that the language contained in the 
General Deficiency Bill — 

"For the payment of compensation and expenses 
of persons appointed in pursuance of law to ex- 
amine the accounts of officers or individuals re- 
ceiving or disbursing moneys of the Common- 
wealth * * * the emploj-ment of extra clerical as- 
sistance * • ♦ and all other necessary expenses in 
the proper administration of the department." 

is sufficiently broad to justify the employment of a re- 
sponsible audit company of unquestioned repute and stand- 
ing to audit the books of your Department provided, in 
your judgment, such step is necessary, and it cannot be 
done by the regular force of your Department without in- 
terfering with the current work of the office. 
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W. C. Thomi>so\, R. L. FisHKR, ET AL. VS. Mary Ikving 
Snvder and the Borough of Lykens. 

Boroughs — Ordina nca — Repeal — Equity. 

A borough, which for almost twcLvt years has treated the re- 
pral of certain sections of an ordinance as valid, has no standing 
ill equity to question the validity of the repeal, to the prejudice 
oi those who have invested their money in reliance upon the ordi- 
nance as amended by the repeal. 

A borough which gave permission to private individuals to 
construct at their own expense, a sevifer in certain streets and 
alleys, and acquiesced for almost twelve years in the exclusive 
control of the sewer by those who constructed it, has no power 
to grant the right to make connections with the sewer or to fix 
the price at which connections may be made. 

Injunction. C. }'. Dauphin County, Xc>. 577, Eqnity 
Docket. 

W. L. Loeser and Geo. Ross Hull for Plaintiff. 

Jackson C? Jackson for defendants. 

Mc-Carri-fj.. J.. May 5, 1917. 

']"he plaintiffs in this case claim certain rights under a 
vohintary agreement and association of citizens to arrange 
for the construction of a sewer in the Doroiigh of Lykens. 
The agreement is dated September 14, 1904. They "agree 
for themselves and each with all the rest to associate them- 
selves together for the purpose of constructing and main- 
taining a sewer under, through or o\er and across the fol- 
lowing streets and alleys in said borough, commencing at 
a point in the Wiconisco Creek, thence southwardly up the 
first alley east, of Pine street, across North and \orth Sec- 
ond streets to a point in the first alley north of Main street 
at or near the rear end of the premises now occupied by 
Dr. A. G. Stanley, thence eastwardly in said alley to a point 
at the rear of the premises now occupied and owned by 
Charles Fenton, and to such other place or places as may 
hereafter be determined by the co-partnership, the said 
sewer to be large enough and of sufficient depth and grade 
or pitch to carry off and away all water and ordinary sew- 
age from the deepest place in the cellar of all the members 
ol" this co-partnership laying along or near the line of the 
above described sewer." They each agree to pay to the 
treasurer of the co-partnership the sum of fifty dollars, or 
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SO miLch more or less as will be necessary for the construc- 
tion of said sewer. They stipulate that the co-partnership 
shall exist perpetually and that the future owners of real 
estate owned by them and lo be at once connected with 
the sewer, shall own the .same interest in the sewer as the 
present co-partners. 

On August 10, 1904, prior to the signing of the aforesaid 
agreement, the parties thereto presented their petition to 
the council of the Borough of Lykeus, which on that date 
made the following entry upon its minutes : (p. 68) 

"Petition from a nimiher of property holders on 
north side of Main street and along proposed line, 
asking for permission to construct a sewer along 
the first alley north oi Main street and west of 
Market street, thence down the first alley, east of 
Pine street, to Wiconisco Creek, was read, and on 
motion permission was granted subject to the ordi- 
nance relative to same," 

The <irdinauce existing at that lime was that of June 27, 
1902. This ordinance provides that, 

"All persons wi.shing to construct drains or sew- 
ers on any public hi_L,di\vay3 within the borough 
shall first obtain a written permit from council for 
that purpose, and all sucii drains or sewers here- 
after constructed shall ije constructed under the 
supervision and to the satisfaction of the road com- 
mittee of council." 

The third section is as follows: 

"Council reserves the right to make connection 
with all sewers and drains and to give permission 
to others to make such connection on the payment 
to council of a sum to be tixed in each case by coun- 
cil, said amount to be divided equally among the 
authorized users of the drain or sewer." 

The fourth section is as follows- 

■'A person having made connection with any 
.sewer or drain under the provisions of this ordi- 
nance shall be entitled to his pro rata of ail sunis 
paid thereafter for making connection,';."' 
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On September 15, 1903, the council of the Boroug-h of 
I.ykens took the following action looking to the amendment 
of this ordinance of 1902. The entry, minute book, p. 48, is 
as follows ; 

"On motion of Mr. Ploppert it was ordered and 
ordained that the third and fourth sections of an 
ordinance relating to the digging up the public high- 
ways and regulating the construction and main- 
tenance of drains and sewers: in the borough of 
Lykens be and the same repealed. On motion of 
Mr. Ploppert permission was gr'anted to Fisher and 
Jones to construct a sewer of eight inch pipe from 
their paper mill westwardly on South street to West 
street, thence northwardly on West street to Wico- 
nisco Creek, the same to be constructed and com- 
pleted according to the aforesaid ordinance as 
amended." 

The parties to the foregoing agreement constructed a 
sewer or sewers in accordance with the permission granted 
hy council. They paid all the expenses of construction and 
have paid all the expenses of maintaining the same. The 
plaintiffs in this case claim title under the parties to this 
agreement, and assert that they have the right to per- 
mit others to use this sewer and designate the terms upon 
which the same shall be used. Their right to the use of 
tlie sewer and to grant permits to use the same was not 
seriously disputed until just before the filing of this bill. 
The testimony of John S. Reiff al page 60 states the situ- 
ation very clearly. He says that he was one of the, origi- 
nal members of the sewer association and is still a mem-- 
ber; that the parties who constructed the sewer have 
granted permission to seven persons, not members of their 
association, to use the sewer, and that each of them was 
charged fifty dollars for the privilege, and that these per- 
missions were all granted without any application to the 
borough council. He further states (page 6) : 

"This sewer runs to Wiconisco Creek. It was 
put in by the sewer association. The borough never 
invested a dollar in it in its direction of borough af- 
fairs, and never until quite recently claimed the 
right to control it. The sewer is laid on an alley 
leading east and west between Main and North 
Second streets, and the association which con- 
structed it gave permission to others to use it. 
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This permission was granted without any applica- 
tion to council and the association charged each 
person fifty dollars for the privilege of making the 
connection." 

He further testified that no application had been made 
by persons seeking permission to connect with this sewer 
to the council until recently, that is to say imtil Mary 
Irving Snyder, the defendant in tliis case, made application. 
She made application and council granted her permission to 
make the connection for twenty dollars instead of fifty dol- 
lars. He further stated that council never invested a dol- 
lar of mone_v in tne sewer and never before were asked to 
give permission to connect. Thi.s permission having been 
thus granted by council, the plaintiffs being parties to or 
interested in the agreement imder which permission was 
given by the borough to construct the sewer, filed this bill 
to restrain Mrs. Snyder from making connection with the 
sewer. A preliminary injunction was granted and upon 
hearing was continued in force. An answer was filed by 
the Borough of Lykens and testimony was taken and the 
case heard as on final hearing. The question to be deter- 
mined is whether or not the sewer thus constructed is under 
the control of the persons who obtained permission to con- 
struct it and who paid the expenses of construction and 
maintenance, or is. under the control of the borough coun- 
cil. If the repeal of Sections 3 and 4, made September 
15, 1913. is valid, the borough council apparently has no 
right whatever to control the sewer referred to in this case, 
or to grant any permission for its use. That repeal has been 
regarded by the borough and the public as valid and the 
council has treated it as valid until just before the begin- 
ning of this suit. In the ordinance book of the borough sec- 
■tions 3 and 4 of this ordiance arc marked with a marginal 
note that the same were repealed September 15, 1903, A 
little book purporting to give the ordinances of the borough 
was later prepared and distributed among the citizens by the 
clerk of the borough, and this book at the foot of the ordi- 
nance regulating the construction of sewers has this printed 
memorandum : 

■'Sections Nos. 3 and 4 of above ordinance were 
by action of council repealed September 15, 1903." 

The borough has never questioned the validity of this re- 
peal until just before the filing of this bill. The parties con- 
structed the sewer at their own expense and have since main- 
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tainecl it at their own expense, grantinjr permission to cer- 
tain persons to use the same who applied therefor upon the 
terms which were agreed upon boiween them. Even if the 
repeal be invalid for any reason the language of sections 
i and 4 clearly indicates that under ihe ordinance of June 27, 
1902, the borough contemplated allowing to the persons 
who constructed the sewer the amounts cliarged I*}- council 
for connection therewith. Section 3 reserves the right to 
make connections with all sewers and drains and give per- 
mit to others on the payment to council of a sum to he fixed 
in each case by councils, and then adds, "said amount to be 
divided equally among the authorized users of the drain or 
sewer." This clearly shows that all sums received by coun- 
cil for the use of sewers constructed otherwise than by the 
council itself are to l>e divided ctiiialiy among- those who 
constructed and were authorized to use the same. Section 
4 shows that this was the intention. It provided that: 
■'.Ml persons having -made connection with any 
sewer or drain under the provisions of this ordi- 
nance shall be entitled to liis pro rata of all sums 
paid thereafter for making connections.'" 

This clearly indicates that persons constructing drains 
or sewers at their own expense are to receive prti rata 
all sums paid to council for the use of said sewers, and 
that all persons having purchased a right to a connection 
with such a sewer became entitled after the purchase of 
said connection to a pro rata of all sums paid for making 
connection with said sewer, TJiis indicates that it was 
the intention of the borough that all sewers constructed 
under the provisions of the ordinance of June 27, 1902, 
were to belong to the persons who paid for the construc- 
tion thereof, and although council had the right to fix the 
price for a connection with a sewer, the money so received 
was to be divided among those who had constructed the 
sewer and by reason of the construction were authorized 
to use the same. In other words, the clear intention of 
council was that those who paid for the construction were to 
be regarded as the owners and entitled to their respective 
portions of whatever was paid by others for the use of the 
sewer. The sewer belonged to the persons who paid for the 
construction. The repeal of the third and fourth sections. 
if valid, takes away entirely any control of the matter of 
using the sewers from the council, and leaves it with the 
persons who paid for the construction. This sewer, con- 
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structed as above indicated, being paid for by the parties to 
the agreement offered in evidence here and by their suc- 
cessors in title, is their property and not the property of 
the IJorongh of Lykens. The Borough of Lykens mani- 
festly treated the repeal of Sections 3 and 4 of the ordin- 
ance as valid, and the parties to the aforesaid agreement 
and the owners of the sewer were so given to imderstand 
by the conduct of the borough officers. Can the borough 
now, after having acquiesced for so many years in the 
validity of this repeal, question it or have it determined 
that it is defective? Having encouraged the parties to 
construct the sewer at their own expense, can they now 
undertake to assert any title thereto or right to fix charges 
for the use thereof? I'he motion to repeal Sections 3 and 
4 of the sewer ordinance was adopted September 10. 1903. 
Permission was given to the members of the sewer as- 
sociation to construct their sewer in 1904. The borough 
apparently regarded tjie repeal as valid and treated it as 
valid. The borough did nothing whatever in the way of 
exercising any control or right over this sewer until in 
May, 1916, it undertook to grant Mrs. Snyder permission 
to connect with this sewer upon payment by lier of twenty 
dollars. For nearly twelve years the meml)ers of the sewer 
association had alone exercised the right to grant this 
privilege and always charged therefor fifty dollars. Tt is 
difficult to understand by what right or by what course of 
reasoning the Uorough of Lykens, which had never ex- 
pended a single dollar in the construction or maintenance 
of this sewer, undertook in May, 1916. to grant permission 
to use it at forty per cent, of the price which had always 
been charged by those who constructed and maintained 
it with their own money. This attempt seems to be without 
any foundation in right or justice. Without any notice to 
the owners of the sewer they attempted toi grant the 
privilege to use it at a greatly reduced price. The Borough 
of Lykens does not own this sewer. By its permission the 
sewer was constructed by others and the borough never 
expended any money upon it. Whether the borough had 
the right to grant the privilege to private individuals to 
occupy its streets and alleys with a sewer for their own 
use has never yet been questioned. They granted the per- 
mission, they permitted the exercise of the privilege and 
the expenditure of money without any objection or pro- 
test, and it would apparently be a very great hardship 
ui>on those who expended their money with the knowledge 
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and the permission of the borough authorities, to permit 
the horoiTgli now, without any previous notice, to exercise 
acts of ownership and control and fix the price at which 
the privilege of connecting with the sewer can be obtained. 
It appears from the testimony that there is need for ad- 
ditional sewer acconimodations and that the proper sanitary 
i-onditiun of the borough requires additional sewage. The 
I'oroug-li is bouild to preserve the sanitary condition of the 
borough with respect to its sewers and all other borough 
appliances. The borough has authority to construct all 
necessary sewers or to purchase sewers already existing. 
It may perhaps be able to make some satisfactory arrange- 
ment with the owners of the sewer in question here by 
which it shall become the property of the borough and 
subject to its control and direction. Tt is unfortunate that 
this controversy has arisen. The borough apparently has 
precipitated it after waiting for more than half a score of 
years in which it encouraged the owners of the sewer to 
invest their money in constructing and maintaining it, and 
then without any notice undertakes to grant the right to 
its use at a very greatlv reduced price from that which 
the owners of the sewer had already charged. The resolu- 
tion adopted September 15. 1903, has been interpreted by 
the borough and its representatives as a valid repeal of 
Sections 3 and 4 of the ordinance of June 27. 1902, regulat- 
ing sewers. A resolution properly passed is just as ef- 
fective as an ordinance. This resolution has been treated 
l)y all parties in interest as a valid repeal of the sections 
mentioned, and it would be against equity and right to 
permit the borough now to place a different interpretation 
upon that resolution. Even if the approval of the burgess 
is necessary to the validity of the resolution, the failure to 
disapprove in any way the long continued acquiescence in 
its validity, the note in the ordinance book and the printed 
ordinances of the borough distributed to the public, war- 
rant the conclusion that the resolution was not disap- 
proved, and for the purpose of this proceeding in equity 
warrant the inference that it was in fact approved. It is 
too late now after rights have attached and money has 
been expended to permit the borough to take advantage 
of any technical defect in the resolution. .\s already stated, 
the borough has invested no money either in the construc- 
tion or maintenance of the sewer. The plaintiffs and their 
associates have made a considerable expenditure and their 
rights are entitled to protection. It would be against equity 
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and justice to permit flie borouj^li to fix and collect its own 
charjjcs for the privilege of making connection with this 
sewer, upon which it has expended no money. It does 
not belong to the borough, but belongs eqnitably to the 
individnals who have contributed the. money for its con- 
struction and maintenance. The principles applicable to 
the present case are found stated at length in 16 Cve. pp. 
140-146: 

"Equity refuses to lent! its aid in any nianner to 
one seeking its active interposition, who has been 
guilty of unlawful or inequitable conduct in the 
matter with relation to which he seeks relief." 

The general principle is stated in Stewart Wire Com- 
pany vs. I.ehigh Coal and Navi'.fation Co.. 203 I'a. 474, .-Vt 
page 478 the pres&nt Chief Justice uses the following 
language : 

"Relief by injunction is not controlled by arbi- ■ 
trary or technical rules, but the application for its 
exercise is addressed to the conscience and sound 
discretion of the court. Where a party seeks the 
intervention of a court of equity to protect his 
rights by injunction, the application must be sea- 
sonably madd or the rights may be lost, at least 
30 far as etjiiitable intervention is concerned. It 
is a rule practically without exception that a court 
of equity will not grant relief by injunction where 
the party seeking it, being cognizant of his rights, 
does not take those steps to assert them which are 
open to him, but lies by and suffers his adversary 
to incur expenses and enter into burdensome en- 
gagements which would render the granting of an 
injunction against the completion of his undertak- 
ing, or the use thereof when completed, a great in- 
jury to him." 

The Borough of Lykens is here seeking relief in equity 
by asking the dissolution of a preliminary injunction which 
was entered against it at the beginning of this suit. We 
have already stated the reasons which apparently should 
prevent this relief from being granted. After careful con- 
sideration of the whole case we are of opinion that the pre- 
liminary injunction heretofore granted should now be made 
perpetual. We therefore direct the entry of the following 
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DECREE NISI. 

This cause came on to be heard upon bill, answer, repli- 
cation and testimony taken, was argued by counsel and 
carefully considered by the Court, and thereupon it is 
ordered, adjudged and decreed that the preliminary in- 
junction heretofore f(rantecl in this case be and the same 
is now made perpetual and the defendants, Mary Irving 
Snyder and the Borough of Lykens are hereby enjoined 
and restrained from attempting to connect the sewer of 
Mary Irving Snyder with the sewer mentioned in the 
:!pintiff's bill of complaint by themselves, their represen- 
: .lives, agents or employees, and it is further ordered that 
liie defendant, the Borough of Lykens pay all the costs of 
this proceeding. If no exceptions are filed lo this decree 
within the time limited by the rules in equity, the Pro- 
thonotary is directed to enter the foregoing decree nisi as 
the final and absolute decree in this case. 



CoMJpfONWKAr.Tir HF PlCN.NSVi.V.WIA VS. .■\nDREWS AND 

HiTtTH(KK Iron Comp.\nv. 
Foreign Corporattens — Tax on Capital Stock — Employment of 
Capital in Pennsylvania. 
Thi' test of the liability of a foreign corporation to capital stock 
tax in Pennsylvania is doing business in Pennsylvania or its 
equivalent, having capital employed or used in Pennsylvania in 
the exercise of a corporate power and for a corporate purpose. 

The employment contemplated by the Pennsylvania statutes 
imposing tax on the capital stock of foreign cftrporations is not 
limited to the employment and use of property purchased and 
owned but extends lo the investment and use of capital in ac- 
. quiring property. 

Coal in place and surface land in Pennsylvania, owned by a 
foreign manufacturing corporation and purchased under a power 
given in its charter, is subject to capital stock tax though the 
corporation does not carry on manufacturing in this state nor 
office, agent or place of business here. 



Appeal from settlement for tax on capital stock. C. P. 
Dauphin County. Xo. 36 Commonwealth Docket, 1916. 
Francis Skunk Broton, Attorney General, for Plaiptiff. 
Carr i> Carr and E. E. Beidleman, for defendant. 
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KUNKEL, ]'. J.. May 17, 1917. 

The defendant company has appealed from the settle- 
ment of an account against it for the capital stock tax for 
the year 1914. The appeal has been submitted to the Court 
for trial without a jury. The facts have been found in 
detail in the answers to the plaintiff's requests for findinp;s 
of fact filed herewith. Summarized thev are as follows: 



The defendant is a corporation of the State of Ohio, in- 
corporated for the purpose of constriictinfr and operating 
blast furnances for the manufacture of pig iron, rolling 
mills for the manufacture of finished iron and steel and 
foundry and machine works for the manufacture of ma- 
chinery, tools' and implements, with the right to own siich 
real estate as shall be necessary- in connection therewith. 
.\n additional purpose set forth in its charter is "to own, 
purchase, maintain and operate coal mines and coal lands 
and mine coal therefrom, to use and sell the same, and to 
manufacture, use and sell coke; to construct, maintain and 
operate private railroad tracks, side tracks, switches, and 
appliances necessary in order to operate such works and 
mines connected therewith." The defendant's manufactur- 
ing plant is maintained and operated in Ohio. It did not 
carry on manufacturing in this state, nor did it maintain 
any office or agent or place of business here during the 
year 1914, but it had theretofore purchased and owned in 
this state during that year 1123 acres of coal in place and 
also an undivided one-half interest in 937.62 acres of sur- 
face land, of the total value of S384,027.62. the title thereto 
being in the name of Frank H. Hitchcock, but held by him 
for the defendant company. It opened no mines nor con- 
ducted any mining operations thereon. 

On December 16. 1915. the present account was settled' 
against it for the tax on its capital stock, amounting to 
Sl,477.52, the tax being charged upon that proportion of its 
capital stock represented by the coal lands in this state. 
It is admitted that if it is taxable at all it is liable for the 
amount for which the settlement is made. 

DISCUSSION. 

The single (juesion submitted is whether the defendant 
company is liable to taxation on its capital stock repre- 
sented by the coal in place and surface land which it owned 
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in this state. The statutes relating to the capital stock 
tax impose the tax on the capital stock of every foreign 
corporation doing business in this state or having capital 
or property employed or r.sed here, either in its own namt 
or that c't another or in any manner. Act of June 7, I87'J, 
P. L. 112; Section 20 of the Act of June 1, 1!W9, P. I.. 4J0, 
amended by Act of June 8, 1891, P. L. 229. The defendant 
contends that as all its manufacturing operations were 
carried on in the State of Ohio and its property hen; w:it 
n!jt actually used in its business, it was not doing business 
in [h- state and hence is not liable for the tax. This con- 
clusion does not necessarily follow. The test of liTbility 
for t'.i.^ capital stock tax is doing business, or its equivaleni, 
havinjr capital employed or used in this state in the o.xcrcise 
of a corporate power and for a corporate purpose', Com. 
vs. Standard Oil Co., 101 Pa. 119, and Com. vs. Toiiopa:i 
Mining Co., 12 Dan. Co. Rep. 95. The defendant, exercis- 
ing a corporate power, purchased the coal in place and the 
surface land and owned them. Its capital stock was rep- 
resented here by them. Its capital was invested in and 
employed to purchase them. We see no sound reason for 
the claim that its capital was not employed here. It was 
employed in this state just as much as the capital which 
it used and employed in purchasing its plant in the State 
of Ohio was employed in that state. The employment 
contemplated by the Act is not limited to the employment 
and use of the property purchased and owned, hut extends 
to the investment or use of the capital in acquiring the 
property. If this were not so, a foreign corporation could 
frequently have in this state without taxation a large 
amount of property for its corporate purposes, which was 
not actually being'used, but which was receiving the pro- 
tection of the laws of the state. To meet such a case the 
legislation provided that if the company's capital was in- 
vested in the property or employed in acquiring it, its 
capital stock represented by such capital should be subject 
to taxation. This interpretation of the taxing statutes is 
not at variance with the ruling in the cases referred to in 
the briefs furnished us. In Com. Vs. Conglomerate Mining 
Co., I Dan. Co. Rep. 85, affirmed by the Supreme Court 
October 14, 1884. and in Com. vs. Tonopah Mining Co., 12 
Dan. Co, Rep. '>:: and in Com. vs. Tonopali and Goldfield 
K. R. Co.. 17 l>au. Co. Rep. 261. it wa.^^ held that in order 
to Ijcconie lialile for the tax on its capital siock a f.)reign 
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corporation must employ or use its capital in the state in 
etfecting some corporate purpose. In the case before us 
this appears to have been done. One of the defendant's 
corporate purposes is expressly stated to be to purchase and 
own the very kind of property which represents its capital 
stock here. Its capital used to make the purchase and to 
hold the property may well be said therefore to be em- 
ployed in effecting a corporate purpose. People ex rel. vs. 
Clynn, 194 N. Y. 390; People ex rel. vs. Williams, 198 N. 
V. 242. In Com. vs. Standard Oil Co.. 101 Pa.' 119, it was 
held that the proportion of the capital stock of that com- 
pany represented by its investments in individual partner- 
ships engaged in the refining of oil in this state was subject 
to the capital stock tax, and that as regarded those invest- 
ments its property was here and it was doing bnsiness in 
this state, .-^nd in Com. vs. American Bell Tel. Ci>.. 129 
Pa. 217, it was held that that company was not subject to 
the capital stock tax, because it transacted no business in 
this state, having no property here either in point of fact or 
by constrnctiim of law. 

CONCl.L'SIONS. 

For the considerations stated we conclude: 

1. That the coal in place and land in this state pur- 
chased and owned by the defendant company represented 
its capital stock in this state, 

2. That the defendant company, having employed its 
capital to purchase the same in the exercise of a corporate 
power and for a corporate purpose, falls within the legisla- 
tion that imposes the capital stock tax upon corporations, 

3. That the proportion of defendant's capital .stock 
represented by the coal in place and land purchased is sub- 
ject to the tax. 

4. That the Commonwealth is entitled to recover as 

.'\motint agreed upon as heretofore stated. S1.477 52 

Interest from February 16, 1916 103 39 

.\ttorney fieneral's commission. 5 per cent., 79 14 



for which sum judgment is directed to be entered i 
of the Comnumweaitli and against the defendant, 
cxceptinns be filed within the time limited bv law. 
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C'i)i,i,.\ti;r,\i, Jnheritani'k Tax. 

Collateral Inheritance Tax —Illegitimates. 

An inhoritaiicf wliicli an Llli>nitimiiti child rtecivcs from its 

mother is a dirict inlvcritKnrc ;m<l nol subject to colUitiTal in- 

luritancc tax. 

Attorney (ieneral's tJepartment, Opinion tn A. W . 
I'nwell, Auditor {ieneral. 

l-lARtiKST. Deputy Attorney General, April 10. 191/. 
We have your letter of recent date enclosing a letter of 
Edward lUipp. Register of Wills of your county, which is 
lierewith returned. 

You ask to be advised whether the interest of a child boni 
out of wedlock which the child inherits from the mother, is 
subject to ccilateral inhreitance tax. 

The Act of July 10, l'X)I. P. I-. 639. provides, among 
Pther things: 

"The common law doctrine of niillins tilius shall 
nitl apply as between the mother and her illegiti- 
mate child t)r children, liut the mother and her 
heirs, and her illegitimate child and it-* heirs, 
shall be mutually liable one to the other, and 
shall enjoy all the rights and privileges one to the 
ether, in the same manner and to the same extent. 
as if the said child or children had been born in 
lawfid wedlock." 
Section 2 of this .\ct provides: 

•'Tlw mother of an illegitimate chihl. her heirs 
and legal representatives, and said illegitimate 
child or children, its or their heirs and legal repre- 
sentatives, shall have capacity to take or inherit 
from or through each other per.sonal estate, as next 
of kin, and real estate as heirs in fee simple, or 
otherwise, under the intestate laws of this Com- 
monwealth, in the same manner and to the same 
extent, subject to the distinction of half-blo<jds. as 
if said child or children had been born in tawfid 
wedlock." 
Section 4 of this Act provides: 

"The intent of this .\ct is to legitimate an ille- 
gitimate child and its heirs, as to its mother and 
her heirs." 
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This section was amctided in 1903, but nut in any way so 
as to affect this question. 

It is apparent from this statute that the inheritance which 
an ille<ritimate child receives from its mother is intended 
to be a direct inheritance, and not collateral, and therefore, 
in my opinion, it is not sidiject to collateral inheritance 
tax. 



Banks — Liquidation. 
A bank incorporatcil undor the Act of May IJ, 1870, i'. L. 161, 
having complied with the provisions ni the Act relative to liquida- 
tion and closing may be marked liijiiidattd and closed upon the 
books of the Auditor General without further proceedings. 

Attorney General's Department. Opinion to John W . 
Morrison, Deputy Commissioner of Bankinjf. 

KuN, Deptity Attorney General , April 10, 1917, 

In answer to your inquiry <if the 3rd inst. addressed to 
the .\ttorney General as to whether a ISank incorporatc(i 
under the Act of May 13. 1S76. P. L. 161, liaving complied 
with the provision of Section 25 of the Act relating to the 
liquidation and closing of the corporation, may be so marked 
and taken off the books of your Department withotit further 
proceedings through the Courts, ! beg to advise you as fol- 
lows: 

Section 25 of the Act provides; 

"That any corporation under this act may go 
into liquidation and be closed by the vote of its 
shareholders, owning at least two-thirds of its 
stock, and whenever such vote shall be taken 
it shall be the duty of the board of directors 
to cause notice of this fact to be certified 
under the seal of the corporation to the Auditr 
General, and publication thereof made for at least 
three months in two newspapers, if so many are 
published, if two are not published, then one in 
the county in which such corporation is located, 
that it is closing up its affairs and notifying the 
creditors thereof to present their claims for pay- 
ment; and it shall be the duty of the said directors, 
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in the name of the corporation, to collect all its as- 
sets, apply the same first to the payment of debts 
thereof and distribute the surplus if any, to and 
among the shareholders in the proportion they hold 
the capital stock thereof.'" 
This section was amended by the Banking Act of Febru- 
■ ary 1 1, 1895, so that the certification of the vote of the share- 
holders referred to is now made to the Commissioner of 
Banking, instead of to the Auditor General. Otherwise 
the provisions are the same. 

The general .\ct providing for the dissolution of Corpo- 
rations in this State, is the Act of April 9. 1856, P. L. 293, 
which provides for a petition of the Court of Common Pleas 
on the action of a majority of the incorporators with au- 
thority, in the Court to enter a decree of dissolution if 
satisfied that the prayer may be granted without prejudice 
to the public welfare. The act does not provide for any 
advertisement of the intention to dissolve, but advertise- 
ment has ben required by various rules of Court, the usual 
period of advertisement being h.xed at once a week for three 
weeks. At the time of the passage of the Act of 1876 for 
the "Incorporation and rejfulation of banks of discount and 
deposit," the general .^ct of 1S56 was of course in force, 
and apparently, it was deemed by the I-egis!atiire that the 
reciuiremenis and provisions Lmder the .-^ct of 1856 were 
not sufficient for the dissolution and winding up of such 
a hanking institution, su that special provision was made 
in the Act itself creating such corporations for their liqui- 
dation and closing up as it is stated in Section 2? above 
quoted. 

It is to be noted that while under the general .-\ct of 
18,56 the action to dissolve may be brought at the instance 
of a majority of the incorporate r.^,. under .Section 25, of 
the Act of 1876, such action must be taken by sharehold- 
ers "owning at least two-thirds of its stock," and whereas 
the general .^ct of 1856 does not provide for advertisement 
at all (though this requirement has been imposed by Court 
rulings requiring generally three weeks' advertisement), un- 
der the Act of 1876 publication of the intended liquidation 
and closing tip of the corporation must be made "for at least 
three months in two newspapers." 

It follows, and yon are so advised that the Act nf 1876 
having itself provided the manner in which corporations 
incorporated thereunder may go into "liquidation and be 
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closed," that if the provisions therein, in that respect, are 
complied with the corporation may be so marked on your 
records, without reqmrmg further proceedings through the 
Courts, which is unnecessary as to this class of corpora- 
tions. 



Mines AND Mining. 
Hoisting Engineers — Act of June 2, iS^i. 
Requiring hoisting engineers at mines to attend to electric, gen- 
erators violates rule 20 of the Anthracite Mine Code of June 
2, 1891, P. L. 176. 

Attorney General's Department Opinion to James E. 
Roderick, Chief of the Department of Mines. 

Hargest, Deputy Attorney General, April 12, 1917. 

Some time ago you asked for an interpretation of Rule 
20 of the Anthracite Mine Code, approved June 2, 1891, 
P. L. 176. 

The facts which give rise to your inquiry, I understand 
to be as follows : 

The engineers of the Buck Run Colliery operated by the 
Buck Run Coal Company, complained that the company 
had installed two electric generators in the engine room in 
which they are employed as hoisting engineers, and that 
they are required to attend these two electric generators. 

One of these generators is knowh as a high speed gen- 
erator and is used for generating electricity. The other a 
motor generator, used for generating and transforming 
high voltage to lower voltage, or vice versa, and from an 
alternating to a direct electric current, or vice versa. 

The motor generator is started at 12:30 A. M. and is 
stopped at 5 :30 A. M. The high speed generator is started 
about the time the motor generator is stopped and is 
stopped when the motor generator is about started. In other 
words, when one is started and running at full speed, the 
other is stopped. 

The switch or circuit breaker is about twenty-six feet 
from where the engineer would be while in charge of the 
hoisting engine. The engineer is required to walk around 
the generator, observe the flow of oil, oil the generators, 
and to note the heat in certain parts. 
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There is a wide difference of opinion between the Presi- 
dent of that District of the Mine Workers, the Inspectors 
of the District, and the President of the company, as to the 
responsibiliy and the time which these additional duties 
impose upon the hoisting engineer, and also a difference of 
opinion between them as to whether the hoisting engi- 
neers, if required to look after the generators can do so 
without in any way endangering the safety of those in the 
mines. 

Rule 20 of the Act above referred to provides: 

"An engineer who has charge of the hoisting 
engine by which persons are lowered and hoisted 
in a mine shall be in constant attendance for that 
purpose during the whole time any person or per- 
sons are below ground and he shall not allow any 
person or persons except such as may be deputed 
by the owner, operator, or superintendent, to han- 
dle or meddle with the engine nnder his charge, 
or any part of its machinery." 

The ordinary and usual meaning of the word is "in- 
cessant" or "ceaseless". If an engineer is required to give 
part of his time to other duties while miners are below 
ground, then he cannot be in "constant attendance." 

The use of the word "whole" in this Rule, emphasizes 
that the attendance should be unceasing during the whole 
time any persons are below ground. 

There is a difference of opinion between those v/ho are 
presumably experts upon the subject, and this Rule be- 
ing enacted for the protection of the miners, should -lOt 
be relaxed or so construed as to take away that protec- 
tion. It should be rigidly adhered to. 

I am, therefore, of opinion, upon the facts before me, 
that the installation of the two electric generators and the 
attention which the engineers are required to give them, 
prevents the engineers from being in constant aitendance 
upon the hoisting machinery within the meaning- of Rule 
20 of the Act of 1891 above quoted. 
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Commonwealth of Pexnsylvania vs. The Harrisburg 
Light and Power Company. 

Corporations— EUctric Ugkt eompanies — Taxation — Gross 
receipts. 

The lax imposed by section 23 of the Act of June 1, 1889, P. L. 
420, upon the gross receipts of electric light companies, is a tax 
upon gross receipts of business conducted under their franchise as 
electric light companies. The tax does not embrace business done 
by viruic of other franchises which they have purchased and which 
authorize business different from that authorized under their 
original charters. 

An electric light company, which has purchased the property and 
franchises of a steam heat and power company, is not liable for 
tax on its gross receipts received from the sale of steam and of 
merchandise and jobbing steam. 

Settlement for tax on ^ross receipts. C. P. Dauphin 
County, No. 35, Commonwealth Docket 1915, 

Francis Skunk Brown, Attorney General, for plaintiff. 

Fleitz and Hause, for defendant. 

KuNKEL, P. J. May 17, 1917. 

The defendant company has appealed I'rom the settle- 
ment (if the accounting officers of the Commonwealth 
against it for the tax on its gross receipts for the six months 
ending December 31, 1914. The facts of the case are as 
follows : 

FACTS 

The defendant was incorporated under the laws of this 
state July 22, 1912, and is engaged in supplying to the 
public light, heat and power by means of electricity. It 
is also engaged in carrying on the steam heating business, 
having purchased the property and francliises of the Harris- 
burg Steam Heat and Power Company under the provis- 
ions of Section 23 of the -\ct of April 29, 1874, amended by 
Section 5 of the Act of April 17. 1876, P. L. 30. This latter 
company was incorporated under the laws of this Com- 
monwealth October 13. 1886, for the purpose of "manufac- 
turing, distributing and supplying steam heat to the public 
for heating, mechanical, manufacturing and other puiT>oses, 
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or to supply heat by any other means except gas, in the 
City of Harrisburg arnJ in the territory adjacent thereto; 
also for the manufacture, erection and sale of appliances 
for supplying and distriljuting steam and the transaction 
of a steam httint^ business generally." Prior to the pur- 
chase by the defendant company it was not required by law 
to make a report of its gross receipts nor was it suijject to 
any tax with respect thereto. 

The present settlement was made on April 28, 191.T, in 
which the defendant was charged with the tax on its gross 
receipts of $300,944.73. amounting to $2,4/9.56. Among 
the items taxed were $19,029.13, realized from the sale of 
steam, and $20,176.89, realized from the sale of merchandise 
and jobbing steam, aggregating $39,206.02. Having paid 
the tax charged on the other items of the account, but 
claiming that its receipts derived from the steam heat busi- 
ness were not subject to the gross receipts tax the defendant 
took this appeal. 

DTsrr.ssTox 

The single question presented is whether the defendant 
company is taxable on all its gross receipts or upon only 
such as are derived .from its electrical business. Hv Sec- 
tion 23 of the Act of June 1. 1S89, P. L. 420. every electric 
light company is required to report to the Auditor General 
the amount of its gross receipts derived from all sources 
and to pay a tax of eight mills upon the dollar upon its 
gross receipts "received *■**♦* from business of 
electric light companies." The Commonwealth claims that 
the defendant company is chargeable with a tax on its 
gross receipts from all its business, including the receipts 
from its steam heat business. On the other hand, the de- 
fendant denies its liabilitv for the tax on the receipts from 
its steam heat business and contends that only the gross 
receipts from the business transacted and authorised to be 
transacted by it as an electric light company are subject to 
the tax. 

It will be observed that the Act of Assembly requires the 
report of receipts from all sources, hut it imposes the tax 
only on the receipts "from the business of electric light 
companies." It seems quite dear, therefore, that it was 
not the legislative intention to impose the tax upon all the 
business done by electric light companies, because, if this 
were so. there was no reason for specifying the kind of busi- 
nes from which the taxable receipts should come. So this 
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controversy turns on the answer to the question: What is 
meant by the phrase, receipts "from the business of electric 
light companies?" In Com, vs Brush Electric Light Co., 
204 Pa. 249, that company claimed that the tax was limited 
to the gross receipts from electric lighting and did not ex- 
tend to the gross receipts derived from furnishing electric 
power and the selling of electric supplies. The contention 
of the company, however, was not sustained, for the reason 
that electric lighting was not the only business of an' electric 
light comoany, but the furnishing of power by electricity 
was also part of that business, an electric light company be- 
ing authorized by its charter to furnish both light and power 
by means of electricity. In that case it was said: "The 
statute imposes the tax, not upon a portion of its (the com- 
pany's) receipts, those derived from a particular commodity 
it supplies to the public, but upon all of its receipts from 
its general business conducted under its franchises." It 
would seem, therefore, from the limitation in the statute 
and from the interpretation put upon it in that case that the 
phrase "the business of electric light companies" means the 
business which such companies are authorized by their 
charter to conduct, that is, producing electricity and selling 
it to customers for the generation, of light, heat or power. 
We are not at liberty to extend the statute to the business 
which they do by virtue of other franchises, those -which 
they have purchased and which authorize a business differ- 
ent from that conducted under their franchises as electric 
light companies. The terms of the statute must be clear 
and unambiguous if the Commonwealth is to be entitled to 
the tax imposed. Boyd vs Hood, 57 Pa. 98. It might be 
very proper to impose a tax upon the gross receipts of a 
steam heat companv. but it cannot be done by the courts 
by way of construction. If such a company is to be sub- 
jected to a gross receipts tax it must be done by the legis- 
lature. The mere change of ownership cannot be given 
that effect. The corporations and kinds of business par- 
ticularly named in the statute are made subject to the tax 
and a steam heat company and its business is not found 
among them. 

CONCr.rslON'S 

Wherefore we conclude: 

i. That the defendant company is liable for the tax on 
such of its receipts as are derived from the business of 
electric light companies. 
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2. That such business is that which electric light com- 
panies are authorized to do by the statute under which 
they are chartered and which they conduct under the fran- 
chises conferred upon them as electric light companies. 

3. That the defendant company is not liable for the tax 
on its receipts derived from the sale of steam and from the 
sale of merchandise and jobbing steam. 

4. That the defendant company it not libale for the tax 
charged in the present settlement on its receipts of $39.- 
206,02, derived from its sale of steam and of merchandise 
and of jobbing steam. 

Wherefore, judgment is directed to be entered against the 
Commonwealth and in favor of the defendant, unless ex- 
ceptions be filed within the time limited by law. 



Wrr.LiAM Bi..\N'>jix(; .\nd Charles W. Raxk, vs. Borough 
OF WiLi,r.\MSTOWN, JoHN B. Lesher, Samuel Stroup. 
Ben. W. Williams, James Meehan', Edward Bren- 
NAN, A. L. Pritchard. Couxcii.men, axd G. M. Haas, 

TRE.\St-RER OF SAID BoHOUt^H, AND G. W. EXSIC.X. 

Inc. 

Borou gks — Ordina nces — Streets — Pavin g—Equ Uy — Injunc- 
tion. 

A borough ordinance which fails to comply with statutory re- 
quirements imposes no obligation upon the borough. 

When the president of a borough coimcil is authorized by coun- 
cil lo enter into a contract for paving and the clerk of council 
directed to attest the same, there is no obligation on the council 
to advertise for bids for doing the work. 

When the awarding of a contract for paving the streets of a 
borough is ""purely a ministcral act. done in the exercise of auth- 
ority contained in the ordinance authorizing the contract, the 
contract may be awarded without ordinance or formal resolution. 

The action of a street committee of a borough or of a borough 
council in the prosecution and supervision of the paving of a 
borough street, is adminstrative in character and ic is not neces- 
sary that it be authorized or approved by formal ordinance or 
resolution. 
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When the evidence taken on a motion to continue a preliminary 
injunction, restraining payment of the tost of paving a borough 
street, shows that the paving when finished will be a substantial 
and standard piece of work, though there have been variations 
from the specifications and changes in materials, the preliminary 
injunction will be dissolved. 

Motion to continue injiniction. C. P, Dauphin County, 
Xo. 597. Rfjuity Docket. 

Hargest ilf Hargest for plaintiffs. 

L. C. Carl, BiidUman ^ Hull and John T. Brady, for de- 
fendants. 

KvxKEi., r. J., May 17, 1917. 

This is a motion to continue the preliminary injunction 
awarded on complaint of the plaintiffs, that certain moneys 
were abont to be wrongfully paid by! the Borough of 
\V'illianisto\vii, upon a contract entered into between the 
LSorough Council and G. W. Ensign, Inc., for the paving 
and changing the grade of Market street between the east 
side of Tunnel street and. the west side of West street in 
that Borough. 

The principal gronnds of complaint are: That the ordin- 
ance of August 2, 1916, authorizing the contract is vague, 
indefinite and illegal insofar as it provides for the issuing 
of bonds to meet the indebtedness incurred under the con- 
tract, and because there is no statement in the ordinance 
of the amount of the Borough's share of such indebtedness; 
that the contract was awarded without advertising for pro- 
posals or receiving bids for the improvement ; that the work 
was not done in accordance with the specifications, culm 
and ashes having been used instead of stone in laying the 
foundation for the paving; that the bills presented by the 
contractor for payment included the cost of building a 
sewer on Tunnel street in connection with the street pav- 
ing without an ordinance or resolution having been first 
passed authorizing the same, that the work done is worth 
much less than the sum for which G. W. Ensign, Inc., has 
rendered bills; and generally, that the tax payers of the 
Borough will be illegally defrauded and a burden unlaw- 
fully cast upon them if the bills presented are paid. 

On the hearing it appeared that no effort was made by 
the council to issue bonds under the ordinance of August 2, 
1916, but subsequently another ordinance for the same 
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purpose was passed by the council which was vetoed by the 
Chief Uurgess, one of the plaintiffs in the present bill, and 
the attempt to pass it over his veto failed. There is nothing 
to show that any further steps will be taken in that direc- 
tion. Besides, it may be observed, that an ordinance which 
failed to comply with the statutory requirements on the 
subject would place no legal obligation on the Borough. 

As to the failure to advertise and receive proposals for 
the work which was to be done, it appears that the Presi- 
dent of coimcil was authorized by the action of council to 
enter into the contract for the paving, and the Clerk of the 
i-iMucil was directed to attest the same. There was no obli- 
: „iion on the council to advertise for bids for doing the 
"work. Jones vs Light, Heat &c., Co., 202 Pa. 164. The 
awarding of the contracl was purely a ministerial act done 
in the exercise of the authority contained in the ordinance 
authorizing the contract. Such an act may be done without 
an ordinance or a formal resolution. Jeffreys vs Versailles 
Eoro. 55 Sup. Ct. 85. 

As to the complaint that the work was not carried on 
in accordance with the specifications, the evidence shows 
that the specifications were not to be rigidly followed but 
were to be used merely as a guide to secure a standard pav- 
ing operation. The testimony of the witnesses was to this 
effect and that such was the intention of the parties ex- 
pressly appears in item twenty-two (22) of the specifica- 
tions which were offered in evidence. It further appears 
that the changes in the materials used from the require- 
ments of the specifications were agreed to and approved by 
the street committee of the Borough council having the 
work in charge, before and at the time the work was being 
done, and by the committee were reported to council and 
approved unanimously by the council in its meetings, 
although no formal resolutions or written motion on the 
subject was had. 

It appears from the evidence submitted that the culvert 
or closed sewer built on Tunnel street was constructed in 
connection with the paving of Market street. The work 
on Market street required the lowering or the removal of 
certain sewers or drains which passed under that street, 
thereby changing the drainage system and producing. 
through the change, a considerable increase in the flow of 
water on one side of Tunnel street. This additional flow of 
water, and the lowering and removal of the drains under 
Market street rendered it necessary to deepen the ditch 



D.gitize<)t.yG00glc 



158 DAUPHIN COUNTY REPORTS VoL 20 

Blanning et al. vs. Borough of Williams town, et al. 

and improve the water-way on Tunnel street below Market 
street. The construction of the culvert was formally au- 
thorized by council as appears by its minutes. We are not 
prepared to say that the building of the culvert or sewer 
was not necessarily incidental to the paving of Market 
street; but whether it was incidental or not is now imma-: 
terial. Council had the power to construct the culvert. 
The Borough has received and is receiving the benefit of 
it, and there is no claim that the bills presented for its cost 
are not correct. There appears, therefore, no valid reason 
why they should not be paid. 

By the terms of the contract the defendant, G. W. Ensign, 
Inc., was to receive for his services the costs of materials 
provided and of labor furnished plus 2i cents per square 
yard for paving, and the cost of materials provided includ- 
ing forms, and labor furnished plus the sum of 4 cents per 
lineal foot for curbing. The bills presented by the con- 
tractor are for the cost of materials used and of labor done 
in connection with the paving of the street under the con- 
tract, and also the cost of repairing certain other streets in 
the Borough. These later bills represent work which was 
done by the contractor apart from his contract for the pav- 
ing of Market street, but at the direction of the council and 
under the supervision of the street committee. There is 
no allegation that any of these bills are incorrect or fraud- 
ulent. 

There was an additional paragraph numbered sixteen 
(16) added to the bill by way of an amendment in which it 
was charged that the indebtedness incurred by reason of the 
contract under which the paving was done, exceeded the 
constitutional limit of the Borough's indebtedness, but in . 
support of this allegation the proof is lacking. 

We may add generally, that the objection, that the action 
taken from time to time by the street committee, who had 
charge of the paving, and the council in prosecuting and 
supervising the work was not taken by formal ordinance 
oi resolution or motion, is without merit. The actual work 
of paving the street was of an administrative character and 
not such as was required to be authorized as it progressed 
by formal or written direction of that body. Jones vs Light, 
Heat &c., Co., Supra.; Jeffreys vs Versailles Boro. Supra. 

The present condition of the street was accounted for on 
the hearing by the fact that the paving was begun sometime 
in September, 1916, and was continued until early in Janu- 
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ary, 1917, when it was by agreement stopped because of the 
cold weather and the strike among the men employed there- 
on. Later on, the part of the street on which the bricks 
had been laid was permitted to be used for the convenience 
of the pubhc, although the work was not finished. This use 
left depressions upon the street which both council and the 
contractor say will be raised and leveled. The bricks which 
are not of the quality provided for by the specifications 
will he taken out and replaced by others and the entire 
surface rolled, so that the paving when finished, will be a 
substantial and standard piece of work. 

After due and careful consideration of the evidence sub- 
mitted, the motion to continue the preliminary injunction 
is over-ruled and the injunction heretofore awarded is dis- 
solved. 



Tollhouse Buildtvos Purchased by Statk Highway 

Commissioner. 
Tollkoitse buildings purchased by State Highway Commis- 

sione T — Control. 
Tollhouse buildings, purchase by the State Highway Com- 
missioner in connection with turnpikes forming part of State High- 
way routes, pass under the jurisdiction and control of the State 
Highway Department. 

.Attorney General's Department. Opinion to James C. 
Patterson, Deputy Superintendent of Public Grounds and 
Buildings. 

Brown, Attorney General, May 15, 1917. 

I have your favor of the 10th inst. supplementing your 
letter of April 25, requesting a "legal opinion" as to whether 
the State Highway Department has any jurisdiction over 
tollhouse buildings purchased by the State Highway Com- 
missioner on behalf of the Commonwealth in conection with 
turnpikes forming parts of State Highway Routes under 
the provisions of the Act of May 31. 1911. P. L. 468, as 
amended by the Acts of April 11, 1913, P. L. 59, and June 
1, 1915, P. L. 691. 

Ordinarily buildings owned by the Commqnwealth are 
under the jurisdiction and control of the Board of Public 
Grounds and Buildings. The tollhouses referred to in your 
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inquiry, however, are appurtenant to turnpikes or toll roads 
purchased by the State Highway Commissioner, with the 
approval of the Governor, for the Commonwealth as a part 
of its system of State Highways, which by the express terms 
of the Act of May 3!, 1911, supra are declared to be under 
the exclusive authority and jurisdiction of the State Hig^h- 
w3Ly Department. By Section 3 of that Act the State High- 
way Commissioner is authorized and empowered to pur- 
chase machinery, implements, tools and materials incident 
to or necessary In the construction, and maintenance of State 
Highways and to purchase and maintain horses, mules, 
wagons, harness, etc, and provide for their keeping and 
maintenance. 

The authority to purchase and maintain machinery, equip- 
ment, supplies, horses, mules and vehicles carries with 
it the authority to house, keep or store such equipment, 
supplies, etc. It is in connection with these purposes that 
the tollhouses appurtenant to the turnpikes were purchased 
by the State Highway Commissioner along with the several 
turnpikes and T am informed will be so u.sed. 

They formed pari of a turnpike property purchased by 
the ,'^tate Highway Commissioner for the Commonwealth 
and pass under the jurisdiction and control of the Highway 
Department along with the turnpikes to be used in con- 
nection with the work of constructing and maintaining State 
highways. 



Workinen's Compensation— Salaries of referees and clerks — 
Public officers — Increase of salary during term — Consti- 
tutional law. 

Referees under the Workmen's Coniiiensntion .Act arc public 
officers, within the meaning of Section 13, Article III of the Con- 
stitution of Pennsylvania; and the Act of April 20, 1917, increas- 
ing the salaries of such referees cannot apply to any incumbent of 
said office at the lime of its approval. 

Clerks of referees under the Workmen's Compensation Act arc 
not public officers and are entitled to the inrreascd rate of salary 
provided by the Act of April 20, 1917, 
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Attorney General's Department. Opinion to John Price 
Jackson, Commissioner of Labor and Industry. 

Collins. Deputy Attorney General, May 17, 1917. 

There was duly received your communication of the 10th 
inst, relative to the salaries of the Workmen's Compensa- 
tion Referees and their clerks as the same mav be affected 
by the Act of April 20, 1917. 

The Act of June 2, 1915. P. L. 758, creating- the Work- 
men's Compensation Bureau, by Section 21 thereof fixed 
the annual salarv of a Workmen's Compensation Referee 
at S2,500.00, and 'by Section 15 thereof fixed the annual sal- 
ary of the clerk of such Referee at $1,000.00. The Act of 
April 20, 1917, amends said sections of said Act of 1915 by 
increasing the salarv of the Referee to $5,000.00 per annum 
and his clerk to $1,500-00. 

You ask to be advised whether such Referee and Clerk 
mav lawfully be paid at the increased rate of salary to the 
end of the present fiscal year out of the current appropria- 
tion, as made by the Act of 1915, "for the payment of the 
salaries of the members of the board, attorneys, referees, 
clerks and other employes" of said Workmen's Compensa- 
tion E ureal!. 

T!)e first question to be determined in answering your 
inquiry is — whether a Workmen's Compensation Referee is 
a "public officer" within the meaning of that term as the 
same is used in Section 13. Article III, of the Constitution, 
which provides as follows: 

"Xo law shall extend the term of any public 
officer, or increase or diminish his salary or emolu- 
ments, after his election or appointment." 

This provision of the Constitution has been construed in 
numerous cases relating to various offices. It has been held 
to extend not only to offices created by the Constitution but 
also those created by statute. 

In holding that a poor director elected under a special 
Act of .Assembly was a "public officer," within the meaning 
of the above constitutional provision, the Supreme Court, 
speaking through Mr. Jnstice Mestrezat, said in Common- 
wealth vs Moffitt. 238 Pa, 25S. 

"It is settled bv many decisions of this Court that 
the prohibition against the extension of the term of 
a public officer or the increase or diminution of his 
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salary after his election or appointment, contained 
in Section 13, Article III, is not limited to constitu- 
tional officers. Whether an officer is a 'public 
officer' within the intendment of the constitutional 
prohibition depends upon the manner of his selec- 
tion, the duties imposed and the powers conferred 
upon him." 

A real-estate assessor of the City of Philadelphia was held 
to be a "public officer" within the prohibition of Section 13, 
Article III, of the Constitution, and whose salary, therefore, 
could not be increased for the incumbent. In the course of 
the opinion in that case the Superior Court say: 

"It cannot be disputed that there is a distinction 
between the situation of one who occupies a consti- 
tutional office and that of an officer whose position 
is created by statute. The former has an exemp- 
tion from the control of the legislature which does 
not exist in favor of the latter, and if we were war- 
ranted in concluding that a 'public officer' in con- 
templation of the constitution was only one whose 
existence that instrument provided for, the appel- 
lant's position would be clearly correct. But this 
view is too narrow when we take into consideration 
the object of this limitation of legislative power and 
the comprehnsive language in which it is express- 
ed. Many important offices exist which are not 
provided for by 'the constitution, and the number is 
increasing from year to year. The duties of these 
officials are various and some of them highly im- 
portant. The compensation of many of them is 
large, their existence is in harmony with the consti- 
tution and we must assume that the framers of that 
instrument did not overlook the fact that the 
the necessities or convenience of the Common- 
wealth would call for an increase of public officers 
with various new duties. It is hardly to be 
supposed that the general expression of the con- 
stitution would have been used in view of the 
number of offices then in existence and likely 
to be created by the will of the legislature if the ■ 
prohibition was only to apply to the compara- 
tively small number whose existence was re- 
quired hy that instrument. It is more in conso- 
nance with the spirit of the section under considcra- 
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tion as well as with its terms to hold that all those 
exercising important public functions by authority. 
oi law are embraced within the description of 
'public officer'; and this, we think, is the effect of 
the adjudications on the subject. 

"It is no doubt true that there are many persons 
engaged in the public service in subordinate posi- 
tions exercising functions of such an inferior 
character that they could not be properly consid- 
ered public officers within the meaning of the_ con- 
stitution. ***** Where, however, the officer 
exercises important public duties and has delegated 
to him some of the functions of government and 
his office is for a fixed term and the powers, duties 
and emoluments become vested in a successor when 
the office becomes vacant such an official may 
properly be called a public officer. The powers and 
duties attached to the position manifest its charac- 
ter." 

Ritchie vs. Philadelphia, 37 Super. Ct. 190. 
The above case was affirmed by the Supreme Court in 
Ritchie vs. Philadelphia, 225 Pa. 511. The contention was 
there rejected which would limit Section 13, Article III of 
the Constitution to the "comparatively few offices created 
by the Constitution," the Court further saying upon the 
point as to whether a real-estate assessor is a "public 
officer" — 

"In every case in which the question arises 
whether the holder of an office is to be regarded as 
a public officer within the meaning of the constitu- 
tion, that question must be determined by a con- 
sideration of the nature of the service to be pre- 
formed by the incumbent and of the duties imposed 
■upon him, and whenever it appears that those duties 
are of a grave and important character, involving 
in the proper performance of them some of the 
functions of government, the officer charged with 
them is clearly to be regarded as a public one." 
An assistant clerk of a spearate orphan's court is a "public 
officer" within the aforesaid constitutional provision, the 
fact that there is no fixed term attaching to said position be- 
ing immaterial. 
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"The fact that no fixed term is attached to the 
office does not militate against the conclusion that 
it is a public office within the meaning of Sec. 13, 
Art. Ill, of the Constitution, for it will be observed 
that the prohibition of that section, so far as relates 
to the increase or diminution of salary, is not 'dur- 
ing the term' 6f the officer, but 'after his election or 
appointment.' The framers of the Constitution evi- 
dently had in mind public officers removable 'at the 
pleasure of the power by which they shall have been 
appointed,' as well as those elected or appointed for 
fixed terms." 

Evans vs. Luzerne County, 54 Super. Ct. 44. 
Attorney General Carson in an opinion reported in 31 Pa. 
C. C. 263, advised that the harbor master of the port of 
Philadelphia, appointed by the Governor, was a "public 
officer" and that the said section of the Constitution operated 
to prevent an increase of the salary of the incumbent, saying, 
in part, in the course of his opinion: 

"I am of opinion that the provisions of the Con- 
stitution of Pennsylvania, as contained in Section 
13 of Article III, apply to this case, and that a sal- 
ary cannot be increased during the incumbency of 
the occupant of an office of an executive character 
where, as in this case, the office is one to be filled 
by appointment, and the appointee is in service un- 
der that appointment at the time the increase in sal- 
ary is made. 

"It would be too strict a construction to hold 
that because there is no term fixed for the office 
of harbor master the provision does not apply. That 
would be to make the word 'term' the controlling 
one in the section, whereas it is clear tliat the pro- 
visions of the section are twofold, that there shall 
be no extension of a term when fixed by an act of 
assembly, and that there shall be no mcrease of 
salary during a term to which an officer is elected, 
or after his appointment where he is appointed. The 
word 'appointment' being unlimited by the context, 
must relate to cases where the appointment is at 
will, as well as to cases where there is an appoint- 
ment to an office with a fixed term." 
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A county Solicitor elected in pursuant of an Act of Assem- 
bly providing for such office is a "public officer" within the 
meaning of said provision of the Constitution. 

Lancaster County vs. Futton, 128 Pa. 48. 
The collector of delinquent taxes of Philadelphia, a city 
assessor, a prison inspector, and a constable were held to be 
"public officers" in the following respective cases : 
City of Philadelphia vs. Wright, 100 Pa. 222. 
Fox vs. Lebanon, 4 C. C. 393. 
Dundore vs. County Controller, 22 Dist. Rep. 5. 
Commonwealth vs. Kromer, 4 Pa. C. C. 241. 
In the last mentioned case the Court quotes the following 
definitions of a public officer: 

"Every office is considered public, the duties of 
which concern the public. ***** Where an 
individual has been appointed or elected, in a man- 
ner prescribed by law, has a designation or title 
given him by law, and exercises functions concern- 
ing the pubhc, assigned to him by law, he must be 
regarded as a public officer." 
The general rule of cbnstruction followed in the above 
cited cases warrants the conclusion that a Workmen's Com- 
pensation Referee is a "public officer." He cannot properly 
be regarded as a mere employe of the Workmen's Compen- 
sation Bureau, but clearly as an officer thereof, appointed in 
a- prescribed manner, with a title given and designated by 
the Act. His duties are defined and assigned to him by law 
and his powers thereby specifically prescribed. He exercises 
function of public concern and for the public benefit and in- 
terest. The duties with which he is charged, and the pow- 
ers with which he is clothed surpass in gravity and exceed in 
importance those vested in some officers expressly held to 
come within the meaning of a "public officer" as used in the 
Constitution. A Referee is an important functionary in the 
administration of a measure of far reaching consequence, 
vitally dealing with and affecting the employers and em- 
ployes of the Commonwealth. The fact that a Referee is not 
appointed for a fixed term is immaterial to the question here 
under consideration under the ruling in Evans vs. Luzerne 
County, Supra. The importance of the office, and the 
character of the services rendered through its medium were 
recognized in the recent Act of Assembly increasing the 
annual salary attached thereto to the sum of $5,000.00. 
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Under the definition of what constitutes a "public officer" 
as enunciated and stated in the foregoing citations and in 
view of the nature and character of the duties and powers 
vested in and imposed upon a Workmen's Compensation 
Referee. I am of the opinion that he is a "public officer" 
within the purview and meaning- of Section 13, Article III of 
the Constitution. I accordingly advise you that the said Act 
of April 20, 1917, increasing the salary of such Referee, can- 
not lawfully apply to any incumbent of said office at the time 
of the approval of said Act while holding the same in pursu- 
ance of an appointment made prior thereto. 

Any Referee appointed subsequently to the approval of 
said Act would be entitled to receive a salary at the rate of 
}i>5,000 per annum, as provided in the Act of 1917, and this 
salary at the increased rate would be properly payable to 
the end of the fiscal year out of the current appropriation 
made for the payment of the' salaries of such Referees. 

As to the clerks of Referees, whose salaries are also in- 
creased by said .■\ct of 1917, the above constitutional in- 
hibition against the increase of the salary of a public officer 
after his appointment is not applicable. They are clearly 
only to be regarded as employes and do not exercise any 
functions or possess any powers ftrhich would bring them 
within the definition of a public officer. They belong to that 
class of subordinate public servants referred to by the Supe- 
rior Court in the case of Ritchie vs. Philadelphia, Supra, as 
being outside said provision. 

I am. therefore, of the opinion that the said clerks are law- 
fully to be paid at the increased rate of salary provided for 
in said Act of 1917. from the time of its approval to the end 
of the present fiscal year, out of the current appropriations 
made for the payment of the salaries of such clerks. 



RESERVE FlIXD OF B.\NKI.\0 CoRPOH.VTIONS. 

Corporations — Banks — Reserve fund — Federal Bank notes. 
The reserve fund of banking 
of May 6, 1907, P. L. 189, may 

Attorney General's Department. Opinion to John W. 
Morrison, Deputy Commissioner of Banking. 
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Reserve Fund of Banking Corporations, 
Hargest, Deputy Attorney General, May 9, 1917. 

Your favor of recent date, addressed to the Attorney Gen- 
eral, is at hand. You ask to be advised whether Federal Re- 
serve Bank notes kept in the vaults of various financial cor- 
porations can legally be considered as a legal part of the cash 
reserve required by the Act of May 8, 190r. P. L. 189. 
Section 2 of this Act provides, in part, as follows: 
"Every such corporation, receiving deposits of 
money subject to check or payable on demand, 
shall, at all times, have on hand a reserve fund of at 
least fifteen per centum of the aggregate of all its 
immediate demand liabilities. The whole of such 
reserve fund may. and at least one-third thereof 
must, consist of either lawful money of the United 
States, gold certificates, silver certificates, notes 
or bills issued by any lawfully organized National 
Banking Association." 
The Federal Reserve Banks created by the Act of Con- 
gress of December 23, 1913, as amended by the Act of Sep- 
tember 7. 1916, provides in Section 16 (United States Cora- 
piled Statutes 1916, section 2799) : 

"Federal reserve notes, to be issued at the dis- 
cretion of the Federal Reserve Board for the pur- 
pose of making advances to Federal reserve banks 
through the Federal reserve agents as hereinafter 
s^t forth and for no other purpose, are hereby 
authorized. -The said notes shall be obligations of 
the United States and shall be receivable by all 
national and member banks and Federal reserve 
banks and for al! taxes, customs, and other public 
dues. They shall be redeemed in gold on demand 
at the Treasury Department of the United States, 
in the City of Washington, District of Columbia, 
or in gold or lawful money at any Federal reserve 
bank," 
These Federal reserve notes are the legal obligations of 
the United States and are legal tender for any taxes, customs 
or public dues. They are, therefore, "lawful 'money of the 
United States," and the reserve fund of banking corpora- 
tions may consist of such reserve notes under the Act of 
May 8, 1907, above referred to. 
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Charles F, Messinger vs. Massachusetts Bonding and 
Insurance Company and Daniel Krehling. 

Province of court and jury — Ferditt. 

A court should not disturb the verdict of a jury unless it is 
manifest that a mistake has been made. 

Where under the evidence submitted to the jury the veidict 
might have been either for the plaintiS or for the defendant, the 
verdict will not b« disturbed. 

Motion for a new trial, C. P. Dauphin County, No. 587, 
September Term, 1914. 

0. C. Wickeriham, for plaintiff. 

Charles C. Stroh and Fictar Braddotk, for defendant's. 

McCarrell, J., May 24, 1917. 

The Massachusetts Bonding; and Insurance Company 
became surety for the faithful performance of a building 
contract made by Charles F. Messinger, the plaintiff, with 
Daniel Krehling, one of the defendants. One of the con- 
ditions of the surety contract was that the payments there- 
under were to be made to Krehling at certain specified 
times as the work progressed and that a certain sum was 
to be retained by Messinger until the entire contract was 
completed. The contract was abandoned by Krehling be- 
fore completion. The principal controversy at the trial 
was whether or not the payments made by Messinger to 
Krehling on account of the contract were in violation of 
the conditions of the suretyship. This depended largely 
upon whether or not the Surety Company had notice of 
the payments. The testimony was somewhat contra- 
dictory. It was submitted to the jury, which alone had 
the right to determine the question, and the jury concluded 
that notice had been given and that the Surety Company 
was liable under its contract. The question was one solely 
for the jury. We had no authority to determine it and 
when we submitted it to the jury and the jury has settled 
the question, we have no further control. The credibility 
of the witnesses was to be determined by the jurors and 
their conclusion ought not to be disturbed by us, unless it 
is manifest that a mistake has been made. Under all the 
testimony submitted the finding upon this question might 
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have been either way. If it had been in favor of the Surety 
Company we would not have felt at liberty to disturb the 
finding. For the same reason, the verdict having been 
rendered against the Snrety Company, we are not satisfied 
that we ought to disturb it. We are therefore constrained 
to overrule the pending motion for a new trial and direct 
that judgment be entered upon the verdict upon payment 
of the jury fee. 



Harry J. McGiLr. vs. Middletowx Car Company. 
Negligence — Case for jury— Judgment non obstante veredicto. 
Defendant company had stored in its yard u quantity of iron 
plates, eight or ten feet in length, about fourteen inches in 
width and one-half inch in thickness. They had been exposed to 
ihc weather and were wholly Or partially covered with ice and 
snow. They were taken from the yard into a shop and cut into 
smaller pieces by a shearing machine. There was testimony that by 
direction of defendant's foreman the smaller pieces, still wholly or 
partially covered with ice and snow, were piled near a healed stove, 
provided for the comfort of defendant's employes, in piles twenty- 
four to thirty inches in height. While plaintiff, an employe of 
defendant, was warming his hands at the stove one of the piles 
fell over striking his ankle inflicting serious injuries. The case 
was submitted to the jury with instructions of which defendant 
did not complain. Verdict for plaintiff in an amount of which 
defendant did not complain. HM-n, that the case was for the jury. 
Judgment n. o. v. refused. 

Motion for judgment nbn obstante veredicto. C. P. 
Dauphin County, No. 400. September Term, 1911. 

F. B. Wickersham and Maurice R. Metzger, for plaintiff. 

Fox y Ceyer, for defendants. 

McCarret.l, J., May 25, 191". 

The single question raised by the pending motion is. 
Was there sufficient evidence in. this case to warrant the 
verdict in favor of the plaintiff? He was an employee of 
the defendant, and on January 4, 1911, was seriously injured 
in his right ankle by the falling of a pile of iron plates 
placed near a stove which was set up for the comfort of 
the employees. The defendant had stored in its yard a 
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quantity of iron pl&tes, 8 or 10 feet in length, about 14 
inches in width and about one-half inch in thickness. These 
plates were piled up upon pieces of wood resting on the 
ground. From 8 to 10 plates were placed upon these pieces 
of wood and then other pieces of wood were placed upon 
the plates. After 8 or 10 plates had been placed on these 
pieces, other pieces of wood were placed upon the plates, 
and thus by alternately placing plates of iron and pieces of 
wood piles were made of the iron plates with 8 or 10 to 
the group, under each of which groups chains could readily 
be placed and the several groups lifted by a crane and 
carried to any place in the shop adjoining the yard. These 
groups of iron plates, supported by pieces of wood, were 
exposed to the weather. On the day of plaintiff's injury 
many of the entire groups were moved by crane into de- 
fendant's shop and placed upon or near the shearing ma- 
chine, in or upon which each iron plate was cut into pieces 
of from 14 to 16 inches in length. These plates had been 
exposed to the weather and many of them were covered 
with rain, snow or ice. The day of the accident was very 
cold. The pieces after passing through the shearing ma- 
chine were removed to the coping machine. About two 
or three feet from this coping machine was a stove for the 
comfort of the men employed. Two or three piles of the 
iron plates cut by the shearing machine were piled up near 
to this stove. The piles were from 24 to 30 inches in height. 
The plaintiff as he came to work after dinner stopped at the 
stove to warm his hands when one of these piles of iron 
toppled over and struck the plaintiff's right ankle, which 
was then so seriously injured that he still suffers therefrom. 
The plaintiff contended at the trial that his injury was 
caused by the defendant's negligence in bringing in these 
plates of iron covered with water, snow and ice and piling 
up portions thereof near to a hot stove, where the ice was 
thawed by the heat and one of the piles slipped or fell by 
reason thereof against his leg and ankle. The testimony 
is undisputed that defendant brought in from its yard 
the plates of iron which had been exposed to the weather 
only a few hours before the accident, and that the plates 
were all covered, at least in part, with water, snow and ice. 
There is testimony that the foreman of the shop was there 
and directed the removal of the pieces of iron after they 
came from the shears to the coping machine, which stood 
within two or three feet of the stove heated for the com- 
fort of the men. Was this a negligent act? At the time 
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of the trial wc were of the opinion that it was our duty to 
submit this question to the jury. From an examination of 
the testimony since we declined defendant's request for 
binding instructions we are satisfied that we committed 
no error in submitting the case to the jury. The testimony 
that the plates or pieces of iron were wet or icy when 
taken into the shop of the defendant is practically uncontra- 
dicted. Did this condition of the iron require greater care 
in handling it in the shop? Did the cutting of the pieces 
by the shearing machine into smaller portions adapted 
for the coping machine remove the ice and make it safe 
to pile the portions near to a heated stove? These appear 
to be questions of fact for the jury and not of law for the 
Court. Some quotations from the testimony will more 
clearly indicate the situation. 

William Embig. who was working the shearing machine 
on that day, testified at page 42, as follows : 

"Q. What was the condition of that iron when you 
sheared it? 

A. It had some ice on it. 

Q. How much ice? 

A. Well, I can't just exactly tell; at some places it was 
thicker than others. 

Q. How large were those pieces? 

A. That I can't tell either. 

Q. What size did you shear them after you put them 
through the shears? 

A. Well, I never measured any. 

Q. How often did you put the same piece through the 
shears that day, more than once? 

A. Well, there was some that went through different 
times, but there was a plate there that we just sheared in 
squares. 

The Court: Q. That is, if a 14" wide plate, you cut it 
off 14" so as to have a square plate? 

A. Yes. 

Mr. Wickersham : Q. Who was doing the shearing? 

A. Mr. Griffin. 

Q. Who was the foreman of the mill? 

A. Mr. John Christ. 

Q. Was he around your shearing machine that morn- 
ing? 

A. At times. 

Q. Where was John Christ that forenoon? 
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A. Well, I could not just exactly say where lie was; 
he had been around there at different times. 

Q. Did you see him? 

A, Yes sir. 

Q. After these long plates were sheared into shorter 
ones, what was done with them? 

A. Well, they were taken down to the coping machine 
after we had been done with them. 

Q. After you sheared them and as soon as you got thera 
sheared, what did you do with them? 

A. Well after they were sheared I piled them up on a 
pile. 

Q. And then who took them away? 

A. The man with the crane. 

Q. Now you may state what the condition of those 
pieces was as you piled them up? 

A. Well, they were a pretty hard thing to pile. 

Q. Why? 

A. There was ice and they were so small you could 
not pile them right. 

Q. You mean by that, that there was ice on them? 

A. There was ice on them plate; of course some quan- 
tity of it broke off when we cut them. 

Q. The ice broke off the plates when you cut them? 

A. Yes sir. 

Q. Did it all break off? 

A. I can't say that it did. 

The Court: Q. When you cut or piled up these pieces, 
what was their condition; was there ice on them when you 
came to pile them after they had gone through the shears? 

A. Yes. 

Mr. Wickersham: Q. Did you see Hiram Beachler there 
that day? 

A. Hiram took the plates away from us. 
■ Q. Where were they piled after they were taken away 
from you? 

A. They were piled down around the stove some place. 

Q. State what the condition of that stove was that day? 

A. No sir; I hardly ever got down around there. 

Q. Do you know whether it was hot or not? 

A. Xo sir." 

At pages 48, 49, etc., Hiram Beachler testified as follows: 

"'Q. Where did you work Mr, Beachler? 

A. Car shop. 

Q. Were vou working there on the 4th day of January, 
1911? 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS 173 

Harry J. McGill vs. Middletown Car Company. 

A. Yes sir, 
Q. How long? 
A, Two years. 

Q. Do you remember the accident to Mr. McGill? 
A. Yes, I do. 
Q. Did- you see it? 
A. Yes sir. 
Where did it occur? 
A. Right at the coping machine. 

Q. What was Mr. McGill doing at the time it occurred? 
A'. He came in back from dinner. 

Q. You may state what the condition of the weather 
was that day? 

A. Cold. I said to the factory girls you may slide on 
the street and they said you better watch out yourself, 
something like that. 
Q. And it was very icy and slippv? 
A. Yes sir. 

Q. What were you doing that forenoon in the mill? 
A. Why laboring, hooker-up. 

Q. Just tell what yon were doing about ten minutes 
before twelve on that day? 

A. Why Mr. Christ came along and says, Hiram, take 
them plates away so the men can work. ■ 
Q. From where? 
A. From the shears. 

Q. State whether those are the shears Mr. Embig told 
us about? 
A. Yes sir. 

Q. What did you do then? 

A. I took the crane and took them down there to where 
they belonged. 

Q. Did you take them all down with the crane? 
A. \o sir. 

Q. How many did you take? What did you do with 
some of them? 
A. Two piles I carried down with my hand. 
Q. Who told yoii to carry them down? 
A. Mr. Christ. 

Q. Where did he tell you to put them? 
A. He did not tell me where to put them. I knowed 
where they were to go. 

Q. There were many piles of iron around there? 
A. Ye«. 
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Q. What was the condition of those pieces of iron when 
you brought them down and piled them? 

A. They had ice on. 

Q. About how large were the pieces? 

A, I can't tell how large they were. 

Q. What was their shape? 

A. I could not tell you what the shape was. 

Q. Were they square or have the corners cut off? 

A, Each had a corner cut off as far as I know. I can't 
tell about that piece. 

Q. What do you say about ice on those pieces? 

A. They had ice on them. 

Q. Had all the pieces ice? 

A. Yes. 

Q. You say you piled them three feet from the stove? 

A. Yes. 

Q. And you say you were directed, who directed you 
to take them there? 

A. I did not say he told me to take them there. 

Q. Who directed you to take them from the shears? 

A. Mr. Christ told me that. 

Q. ■ Where had you been putting them? 

Mr. Geyer: Objected to, j'our Honor please, it is not 
proper direct examination, he testified Mr. Christ told him 
to take them away from the shears, he knew where to put 
them. 

Mr. Wickersham: And he said he put them there be- 
cause there was no other place. 

A. Yes sir. 

Q. I believe you also said that Mr. Christ was the 
foreman of the mill? 

A. Yes sir. 

Q. State whether you saw him about there that fore- 
noon? 

A. Yes sir, 

Q. How long before dinner? 

A. Oh, not so very long before dinner. 

At page 53 he testified as follows : 

Q. When did you begin to take these plies of iron away 
to the coping machine? 

A. At 10 o'clock. 

Q. Who told you to do this? 

A. Mr. Christ. 

Q. Who is Mr. Christ? 
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A. Foreman of the work. 

Q. Now I believe you said the last two piles you carried 
down ? 

A. Yes sir. 

Q. What did you have in your hand? 

A, Hand gloves. 

Q. After you carried these down, what was the con- 
dition of the gloves? 

A. All wet and had ice on them yet. 

Q. And from where did you get the water and ice that 
were on your gloves? 

A. Frotn the iron. 

Q. Where did you go when you came in the shop after 
dinner? 

A. Over the stove. 

Q. Which stove. 

A. At the coping machine. 

Q. State whether or npt that was the stove around 
which you piled this iron? 

A. Yes sir, right at the coping machine. 

Q. Did vou see McGill there? 

A. Yes.' 

Q. When did he come there? 

A. Right before the whistle blew. 

Q. Did he get there before you did or after you? 

A. He got there after I did. 

Q. Now what happened when McGill got there? 

A. He was there talking or talking together, but I do 
not know what he said, and then the pile fell over, slid 
over. 

Q. Which pile fell over? 

A. The first pile. 

Q. State whether or not that was one which you carried 
down with you hand? 

A. Yes, the one I carried down with my hand, the first 
pile. 

Q. How far was this pile which fell over from the 
stove ? 

A. Three feet. 

Q. Which direction did it fall? 

A. Towards Harry, this way. 

The Court: Q. How high was that pile? 

A- About this high. 

Q. About three feet? 

A. Yes sir. 
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Q. Stand up and show us? 

A. About that high, about tha.t way. 

Q. Just little above his knee? 

A. Yes sir, above his knee. 

Q. That is not over two to two and a half feet. 

A. Yes, about his knee it was. 

Mr, Wickersham: Q. VV'ith reference to the stove, 
which way did this pile of iron fall? 

A. Toward- me, toward the stove. 

Q. I am speaking about the stove, with reference to the 
stove which way did the iron fall ? 

A. Towards the stove. 

Q. Did it strike McGill? 

A. Yes, went on his foot. 

Q. And just after the iron fell on McGill in the way 
you have described, what else was about to take place that 
you prevented, what else happened then ? 

A, The other pile was going to fall. 

Q. Which other pile? 

A. Right aside of it. 

Q. Which direction was it starting to fall ? 

A. The same direction. 

Q. With reference to the stove? 

A. Yes. 

Q. What did you do? 

A. I shove it back with my hsnd. 

Q. Did it fall then? 

A. No sir. 

Q. Then what did you do after you stopped the second 
pile from falling? 

A. I throwed the plates off Harry's leg. 

Q. What was there then when you took them off? 

A. All wet. 

Q. State whether ajiything else but water was on them ? 

A. Little ice on them. 

Q. Which side of the iron had the ice on. the side to- 
wards or away from the stove? 

A. Towards the stove. 

At page 56 witness continues : 

Mr. Wickersham : Q. After you took the pUtes of iron 
off McGill, then what happened? 

A. Why I helped to get him off the floor and carried 
him out as far as the door. 

Q. Then who took him? 

A. Some other man. 
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Q. Could he walk? 

A. No sir. 

Mr. G<yer: Q. These plates were laying loDs<e on the 
floor as they had been thrown down when they came 
throiig-h the shears, weren't they? 

A. Yes sir. 

Q. ' Do you mean to say that they had a regular ridge 
of ice along' the whole side of the plate? 

A. They had ice on them. 

O. Answer my question? 

A. ThBt is what I am answering, 

Q. Had they a regular ridge of ice along the \>ia.tt or 
just a piece of ice there and there, etc? 

A. Oh, it had it all around. 

Q. Was it unbroken ice? 

A. Some was broken, not all. 

Q. Did you have any plates that had ice on that was 
not broken? 

A. Yes sir, some didn't have no ice broke off. 

Q. Some had no ice broken? 

A. No sir, 

Q. Do you mean to say the whole surface was covered 
with ice? , 

A. Yes sir." 

Other witnesses testified in substantially the same way 
and there was some contradictory testimony. There was 
testimony which if believed by the jury would warrant 
them in finding that the plates were nsually taken from 
the shearing machine to the coping machine, and that this 
was understood by Mr. Christ and by Mr. Beachler. Mr. 
Christ, the foreman, was there and could have seen the 
plates at that time. Was their condition such as should 
have induced a man of ordinary prudence and caution to 
direct that the plates be piled elsewhere than at the coping 
machine, near to which a heated stove stood? This was 
a question which seems to be solely for the jury. As al- 
ready stated, we were satisfied at the time of the trial 
that the case was one for the determination of the jury, and 
we accordingly so submitted it. As already stated, we are 
not satisfied that we committed any error in permitting the 
jury to determine the case. There was testimony from 
which the jury was warranted in finding that the defendant 
wa.s Efuilty of negligence and that the plaintitT was not 
guilty of contributory negligence. We submitted the 
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case to the jury with instructions of which the defendant 
does not complain, and the jury has found a verdict in 
favor of the plaintiff for an amount which does not appear 
to be excessive. Indeed the defendant makes no complaint 
as to the amount. Defendant's counsel in their carefully 
prepared brief in favor of the pending motion refer to the 
case of DeMarco vs. Standard Steel Co. 247 Pa. 174, and 
suggest that this case requires us to enter judgment n. o. v. 
The difference between that case and this is clear. The 
frames piled up in that case and which fell were not covered 
with ice or snow nor in any condition which would indi- 
cate tq any one that there was danger in piling them. In 
this case the condition of the plates was visible to many of 
the persons who were in the shop, and the jury could 
properly infer that Mr, Christ, the foreman, saw the con- 
dition. This undisputed condition of the plates in the 
present case, in our opinion, necessarily carried the whole 
cause to the jury. 

In the case of Sidwell vs. Gimbel Bros. 52 Superior Ct. 
286, cited in the excellent brief of plaintiff's counsel, an 
accident occurred in defendant's store from the falling of 
certain rolls of linoleum placed along an aisle used by 
employees and others in defendant's store room. In de- 
livering the opinion of the court President Judge Orlady 
after citing a number of cases, uses the following language: 
(p. 290) 

"The undisputed evidence determines 'the con- 
ditions present and apparent' to be a row of three, 
four, or five lines of linoleum rolls, standing on 
end, of from fifteen to twenty-four inches in dia- 
meter, six feet in height and weighing from twenty- 
five to two hundred pounds, without any support 
by rail or like guard, along an aisle frequently 
used by trucks, men and women. Was this due 
care under the circumstances, was it a reasonable 
protection to persons who were rightfully using 
this aisle to allow these heavy rolls with uneven 
bases, and subject to jar of passers-by or trucks, 
or the vibration of the floor, to remain without 
superadded support to their weight? In other 
words, was the upsetting of such a roll a fact 
'reasonably to be anticipated' from the general 
knowledge of natural laws. This is not a question 
of law, but purely one of fact, and the evidence 
adduced comes up to the standard required by the 
above decisions." 
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In the present case "the conditions present and apparent" 
were some piles of iron plates covered with ice to a greater 
or less extent piled near a heated stove, used for the com- 
fort of the men. One pile suddenly fell and seriously in- 
jured an employee who was using the stove for the purpose 
for which it had been there placc3. No support appears 
to have been provided to keep any of these piles in a 
perpendicular position. Was the leaving of these ice cov- 
ered plates unsupported near the heated stove negligence 
for which the defendant is answerable? The jury has found 
that it was negligence and that under all the circumstances 
the plaintiff is entitled to recover. 

After careful consideration of the entire case we are con- 
strained to dismiss the motion for judgment n. o. v.. and 
direct that judgment be now entered upon the verdict in 
favor of the plaintiff and against the defendant upon pay- 
ment of the jury fee. 



Mr:jNiE A, Sh.xfkr. now Mtnnti-: Sil-lTkh Wn.nic, \s. 

\Vri,i,!AM r. Mkssint;kk. 

Practice— Affidavit of defense— Plaintiff' s reply— Act of 

May 14, 1915. 
Uik1,t til. Pra<.-Hfc \rt of May 14, W\\ V. I,. 483, tlic plaintiff 
ir an action cannot evade the filing of a reply to ;t conntcr claim 
set forth in an affidavit of dtfpnsr by amending tin- original .slatc- 
iJicnt or siihstitnting anotlier (or it: nor can the dofondant evade 
liabilits' for an additional claim contained in an amended siate- 
ment by relying on t!ie affidavit of defense filed to the original 
statement. 

t'ndcr the Practice Act of lll.i, objection to the sLifficiency of 
the statement of a counter claim in an affidavit 01 defcn.se slionld 
be made in plaintiffs'reply. 

Motion for judgment for want of affidavit of defense. 
C. P. Dauphin County No. 252, March Term 1916. 

Hargest y Hargest, for plaintiff. 

Wolfe fc' Bailey, for defendant. 

KuN-KEt.. P. J.. \ray 25, 1917. 

An examination of this record shows that both parties 
are at fault, tlie plaintiff in not filing a reply to the counter- 
claim set forth in paragraph five of tlie affidavit of defense, 
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and the defendant in not filing an affidavit of defense to 
the amended statement, so far at least as concerns the claim 
based upon the additional note therein set forth. The plain- 
tiff could not evade the requirement of filing her reply bj' 
amending the first statement or by substituting another 
for It, nor could the defendant evade liability for the addi- 
tional claim by relying on the affidavit of defense to the 
original statement. As the pleadings stand, even if the 
plaintiff be entitled to judgment for want of an affidavit 
of defense to the amended statement {which wc do not 
decide) the defendant appears to be entitled to judgment 
for the amount of his counter-claim for want of a reply ; 
so that judgment might be entered for the difference in 
the claims in favor of the plaintiff who-has the larger one. 

This would be in compliance with the provisions of the 
Practice Act of May 14, 1915 (P. L. 483). Section 6 of that 
Act provides that if no affidavit of defense or reply be filed 
every allegation of fact in the statement and in the counter- 
claim shall be taken to be admitted. And by Section 17 
judgment is authorized to be entered in favor of the plain- 
tiff for want of an affidavit of defense and in favor of the 
defendant for want of a reply, with power in the Court to 
enter judgment finally in favor of either party for such 
amount as shall be found to be due. However, we think 
justice will be done and the rights of the parties better 
conserved by permitting the defendant to file his affidavit 
of defense and counter-claim to the amended statement, to 
which the plaintiff upon notice thereof being given her 
may file her reply, if she sees fit within the time limited 
by the Practice Act. 

We may add that although there is no provision in the 
Act respecting the practice, objection to the sufficiency of 
the statement of the counter-claim should be made in the 
reply just as the Act provides that objection to the suffi- 
ciency of the statement may be raised in the affidavit of 
defense. 

The motion.^ for judgment for want of a sufficient affi- 
davit of defense and for want of an affidavit of defense are 
over-ruled; and the defendant is allowed ten days from this 
date within which to file his affidavit of defense and counter- 
claim to the amended statement. 
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Cora Attick vs, Lizzie Bear, 
Husband and tvife — Liability sf husband for judgment against 
wife in an action for slander — Sheriff's interpleader. 
The liability of a husband for a judgment against his wife in an 
action for slander in which the husband was not joined, cannot 
be determined on a rule for an issue under the sheriffs inter- 
Rule for issue. C. P. Dauphin County, No. 443, Septem- 
ber Term, 1915. 

S. H. Zimmerman, for plaintiff. 

J. Clarence Funk, for defendant. 

McCarrell, J., May 22, 1917. 

This case is an action to recover damages for slanderous 
words spoken by the defendant of and concerning the plain- 
tiff. On November 25, 1916 a verdict was rendered in favor 
of the plaintiff and against the defendant for six cents 
damages and costs. Judgment was entered upon the ver- 
dict and on December 22, 1916 a writ of fieri facias was 
issued thereon. The Sheriff levied upon certain property, 
which was claimed by H. H. Baer, the husband of the 
defendant, and a rule was granted under our .^ct of As- 
sembly to show cause why an issue should not be granted 
to try the title to the property. The plaintiff answers this 
rule by asserting that H. H. Baer, the claimant of the prop- 
erty, is the husband of Lizzie Baer, the defendant; that he 
as the husband is liable for the damages and costs recovered 
in the case, and that any inquiry as to the ownership of the 
property levied upon is immaterial. H. H. 15aer, the alles^ed 
husband, was not made a partj' to this suit. Me has had 
no hearing, and to adjudge him liable for the costs and 
damages in this action without giving him a hearing would 
be contrary to all regular procedure. Whether or not he 
is now or ever was liable for the damages recovered in this 
case cannot be properly decided on this rule. He is entitled 
to a trial in the usual way and if plaintiff intended to 
charge the hiisband of defendant with liability she could 
have joined him in the action. As the record now stands 
a levy has been made upon his property for the recovery 
of a judgment against Lizzie Baer. The record itself does 
not show that Lizzie Baer is the wife of H. H. Eaer. and to 
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permit his property to be sold on this judgment would be 
improper. So far as anything appearing upon the record 
is concerned he is entitled to have the issue directed and 
his claim to the property determined. If he establishes his 
tiile to the property he will be entitled to have it until 
he chooses to dispose of it or until it is seized upon some 
judgment duly recovered against him. No judgment has 
thus far been recovered against H. H. Baer, the claimant 
in this case, upon which the writ of fieri facias has been 
issued. Unless a judgment has been duly obtained no ex- 
ecution process can be lawfully issued. We cannot sustain 
the position taken by counsel that the inquiry as to the 
ownership of this property is immaterial. We therefore 
make the pending rule absolute and direct an issue. 



C. Vernox Rettf.w, Administrator of Florence R. 
•Rettew, and C. Vernon Rettew individxjally, now 

TO THE USE OF PlERCF, ReTTEW, VS. CHRISTIAN L. LONG, 

Deeds — Co nsideratio n — Evide nee. 
Parol evidence is admissable to show the real consideration for 
a deed. This is true when the consideration named in the deed is 
merely nominal, and it is equally true where there is an apparent 
inconsistency between the consideration expressed in the deed and 
that sought to be shown. 

Motion for. judgment upon the whole record, C. P. Dau- 
phin Count}', No. 650, January Term, 1915. 

CeoTge Ross Hall and Beidleman y Hull, for plaintiff. 

Fox y Geyer, for defendants. 

KuNKEL, P. J., June 8, 1917, - 

The Jury having failed to agree was discharged; and this 
is a motion by the defendant for judgment upon the whole 
record pursuant to the provisions of the Act of April 20, 
1911,?. L. 70. 

The action was brought to recover part of the alleged con- 
sideration for the sale and assignment of the legal plaintiff's 
interest in the Long estate. The consideration is stated in 
the deed of sale to be for divers good and lawful considera- 
tions, as well as in consideration of the sum of one dollar. 
On the trial the plaintiff offered evidence to the effect that 
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the consideration was $15,500, and in addition such propor- 
tion of a'l moneys received by or due on account of the inter- 
est in the Long estate in excess of the sum of $21,000, as the 
sum of $15,500 bears to the sum of $2I.00a This evidence 
was objected to by the defendant but was received. On the 
other hand the defendant testified that the consideration 
agreed on was $15,500 only, which had been paid, and in 
support of his claim he offered also a writing of even date 
with the deed of sale in which the plaintiff expressly de- 
clared that "the consideration named in the agreement of 
even date, to wit: one dollar and other valuable considera- 
tions is in fact the sum of Fifteen thousand five hundred 
dollars ($15,500), the receipt of which sum from Christian 
L. Long is hereby acknowledged." 

The defendant contends that the evidence offered by the 
plaintiff respecting the actual consideration for the sale was 
inadmissible, and asks us therefore to eliminate that evi- 
dence from the record and to render judgment thereon in 
his favor. This we must decline to do. It is well settled 
that parol evidence is admissible to show the real consid- 
eration for a deed. This is true when the consideration 
■named in the deed is merely nominal, and is equally Jrue 
where there is an apparent inconsistency between the con- 
sideration expressed and that sought to be shown, lack vs. 
Dougherty, 3 Watts, 151 ; Buckley's appeal, 48 Pa. 491 ; 
Lewis vs. Brewster, 57 Pa. 410; Henry vs. Ziirfleigh. 203 Pa. 
400. In McGary vs, McDermott, 207 Pa. page 620. it was 
said, citing the authorities just quoted: "it was competent 
for the plaintiff to show that the consideration named in 
the deed was not the only consideration for the conveyance. 
The receipt in a deed is only presumptive evidence of the 
real consideration and it may be overcome by parol evi- 
dence of another or greater consideration, if not directly in- 
consistent with the deed." It is clear the evidence offered 
by the plaintiff was admissible to show the real considera- 
tion for the deed of sale. 

The defendant, however, contends that the writing intro- 
duced by him showing the declaration by the plaintiff that 
the consideration for the deed of sale was $15,500 was.not 
open to parol contradiction. We cannot understand how the 
doctrine which we have above stated would apply to the 
consideration when named in the deed itself but would not 
apply when named in a separate writing. But according to 
the evident understanding of the parties, both the deed of 
assignment and the writing containing the declaration as 
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to the cnnsideration. were intended to be taken and read to- 
ffether. The writing itself so states. It refers to the agree- 
ment of sale and e.xpressly declares that it is to be taken as 
a part of the agreement. Taking the agreement of sale and 
the writing together, so far at least as relates to the consid- 
eration, the two instrnments practically constitute but one 
in which the consideration for the deed of sale is stated to 
be $15,500. Under the doctrine stated this consideration was 
open to explanation and the actual consideration was prov- 
able by parol evidence. 
The motion for judgment is over-ruled. 



I\ th£ M.vttkr of thr Assign'ed Estate of Theodore G. 

(i ARM AX. 

Insohency — Preference — jEvidence. 

Passive non-resistance by a debtor, to claims against which he 

has no defense, is not evidence of collusion between the debtor and 

the creditors holding stirh claims or such acquiescence as would 

csta^ilish an inlenl to give a preference to such creditors. 

Excepiiims to auditor's report. C. P. Daupliin Coiintv 
Xo. Alb. March Term, 1916. 

Paul A. Kunkel, for exceptions, 
S. S. Rupp, contra. 
Mcl'.^RRELi., J., June 5, 1917. 

The assignment in this case was made March 16, 1916, 
under the .Act of June 4, 1901, P, L. 404. Executions had 
been issued prior to this assignment, as follows: 

By Edward Seifert. March 1. I'Md. on judgment for $300. 
l!v the Dauphin Deposit Trust Company, March 9, 1916, 
on judgment for $305. 

L'pon these judgments writs of fieri facias were issued, 
as above stated. On March 16, 191b, the Court vacated and 
set aside the above executions in pursuance of the provisions 
of the 16th section of the .-\ct of June 4. 1901. The statutory 
provision is as follows: 

"L'pon application of the assignee or receiver, the 
court shall vacate and set aside all attachments, ex- 
ecutions, sequestrations or other legal proceedings 
not wholly completed, and all moneys in court or in 
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the hands of the sheriff, by virtue thereof, shall be 
paid to such assignee or receiver. The assignee or 
receiver shall pay, out of so much of the insolvent's 
estate as was attached, sequestered or levied upon, 
or was received from the court or sheriff, the legal 
costs of such vacated proceedings, as a preferred 
claim if the creditor's claim is afterwards allowed 
in the distribution of the insolvent's estate.; and the 
creditor's claim shall also be paid thereout, if it shall 
be decided that, notwithstanding the provisions of 
this act, he was entitled to a preference. 

The auditor in the present case has distributed the entire 
estate to the execution creditors, the fund in the hands of the 
assignee not being quite sufficient to pay these creditors in 
full. Objection is made by general creditors who contend 
that the fund should have been distributed pro rata without 
preference to any. Whether or not the execution creditors 
were entitled to preference depends upon the first and second 
sections of the Act of June 4. 1901. The first section of the 
Act prohibits an insolvent debtor, in contemplation of insol- 
vency and with a view to give a preference, from "procuring, 
suffering or permitting any judgment to be entered by con- 
fession or otherwise, or any execution to be levied or attach- 
ment or sequestration to be made for any part of his. their, 
or its real or personal property." The second section pro- 
hibits any person being insolvent or acting in contemplation 
of insolvency "from procuring, suiTering or permitting any 
judgment to be entered by confession or otherwise, or any 
execution to be levied or any attachment or sequestration to 
be made of any part of his, their or its personal property" 
for the purpose of giving a preference to any creditor. The 
preference does not appear to be unlawful unless the insol- 
vent or the creditor has done something forbidden in these 
sections. In the present case the auditor has found that 
neither the insolvent nor any creditor has violated the pro- 
'visions of these sections, tn Graham's Account, 20 Dist. 
Rps. 887. it was held by the President Judge of Lawrence 
County that preferences were not destroyed unless some 
forbidden thing had been done by the insolvent or the 
creditor. The doing of these forbidden things is not to be 
presumed. Proof must be offered to sustain the allegation 
that the forbidden acts were done with the prohibited in- 
tent. 
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In the case of Wilson vs. City Bank, 17 Wallace, 472-488, 
the Supreme Court of the United States construed the 
Bankrupt Act of March 2, 1867, some of the provisions of 
which are almost exactly in the language of our Act of June 
4, 1901. It was there held that, 

"Under a sound construction of the 35th and 36th 
sections of the Bankruptcy Act something more 
than passive non-resistance in an insolvent debtor 
is necessary to invalidate a judgment and levy on 
his property when the debt is due and he has no de- 
fense." 

"In such case there is no legal obligation on the 
debtor to tile a petition in bankruptcy to prevent 
the judgment and levy, and a failure to do so is not 
sufficient evidence of an intent to give a preference 
to the judgment creditor, or to defeat the operation 
of the bankrupt law." 

■'Though the judgment creditor in such a case 
may know the insolvent condition of the debtor, his 
judgment and levy upon his property are not, there- 
fore, void, and are no violation of this act." 

"Very slight circumstances, however, which tend 
to show the existence of an affirmative desire on the 
part of the bankrupt to give a preference, or to de- 
feat the operation of the act, may, by giving color 
to the whole transaction render the lien void." 

In Wild's Estate, 21 Dist. Rps. 1074, President Judge 
Gillan of the Franklin District followed the decision of Judge 
Porter in Graham's Account, 20 Dist. Rps., supra, and refer- 
red to the decision of the Supreme Court of the United 
States, just quoted. In the present case there was no proof 
whatever offered for the purpose of showing that Garman, 
the debtor, did anything with respect to the issuing of' the 
writs of fieri facias upon the judgments which had been ob- 
tained against him. If any circumstances had been shown to 
indicate that he was acting with the execution creditors the 
situation would be entirely different, but mere passive non- 
resistance against claims to which he had no defense is not 
evidence of collusion or such acquiescence as would establish 
the prohibited intent to give a preference to a creditor. 

We are therefore constrained to overrule the exceptions 
to the auditor's report, which we now do, and do further 
confirm the report of the auditor and direct that distribution 
he made in accordance therewith. 
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F. M. NoEcKtcK vs. Cyrus E. Woods, Secretary of the 

C0MM(JN1^EALTH OF PENNSYLVANIA. 

Judicial afpoTtionmeni — Constitutional law — Act of April 24, 

Section fourteen ot the scVdule lo the Constitution of 1874, 
which pfovides that "The General Assembly shall, at the next 
succeeding session after each decennial census, and not oftener, 
designate the several judicial district; as required by this con- 
stitution" is a grant of power to the General Assembly. Its ex- 
ercise is not exprfssty limited to the session next succeeding 
each decennial census. The only limitation is upon the frequency 
of its exercise. The provision as to the time of its exercise is 
merely direct ory._ 

A county with forty thousand inhabitants has a constitutional 
right to be a separate judicial .district, but $uch county does not, 
ipso facto, become a separate district. Legislative action' )s 
necessary to constitute the district after the census has fettled 
the question q£ population. 

In passing upon the constitutionality of an act of Assembly, 
the coi^rt may lake judicial notice of the fact that similar legisla- 
tion has been enacted- 

The Judicial Apportionment Act of April 24, 1917, constituted 
Clinton County, with less than forty thousand inhabitants, 3 
separate judicial district. Hi'XU on deinurrer to bill in equity to 
restrain the Secretary qf the Cominonwealt^ from serving TiOtice 
of flection of Judge in said county, that as similar legislation ha^ 
been acquiesced in for more than forty years no tribu^ial below 
Ihe court of last resort should assume the responsibility for the 
confusion and uncertainty that might result from holding the 
act void. 

Demurrer to bill in equity. C. P. Dauphin Countv, No. 
603. Equity Docket. 

B. F. Geary, Charles H. Bergner and /. E. B. Cunning- 
ham for plaintiffs. 

^. H. Keller, Deputy Attprney General, Francis Skunk 
Brown, Attorney General and {fm. H. Sponsler for defend- 
ant. ' 

KuNKET., P. }.. and McCarrelf., J., June 22. 1917. 

This cause comes before us upon bill and demurrer 
(hereto. The relief prayed for is based upon the theory 
that the Judicial Apportionment Act of April 24. 1917 is 



D.gitize<)t.yG00glc 



188 DAUPHIN COUNTY REPORTS Vol. 20 

F. M. Noecker vs. Secretary of the Commonwealth of Penna. 

invalid for two reasons, to wit: (1) the General Assembly 
had no power to pass such apportionment at the session of 
1917; (2) the General Assembly had no power to make 
Clinton County, with less than forty thousand inhabitants, 
a separate judicial district. 

The first reason assumes that as the present session of 
the General Assembly of 1917 is not the sessnon "next 
succeeding the decennial census of 1910" it has no auth- 
ority to pass any judicial apportionment. Section fourteen 
of the schedule to the Constitution directs as follows, to 
wit : "The General Assembly at the next succeeding ses- 
sion after each decennial census and not oftener, shall 
designate the several judicial districts as required by this 
Constitution." This is a grant of power to the General 
Assembly. Its exercise is not expressly limited to the 
"session next succeeding each decennial census." The 
only limitation is upon the frequency of its exercise. It 
shall exercise it at least once and no oftener in each decen- 
nial period. The provision as to the time of its exercise 
is merely directory. In Com. vs. Clark, 7 W. & S. 127, 
where in the schedule to the Constitution of 1838 the first 
legislature was directed to enact certain laws, which was 
not done by that legislature but done several years there- 
after, it was held that the provision as to time was only 
directory and that the legislation was valid. On page 133 
it was stated "a Constitution is not to receive a technical 
construction like a common-law instrument or a statute. 
It is to be interpreted so as to carry out the great prin- 
ciples of the government not to defeat them, and to that 
end its commands as to the time or manner of performing 
an act are to be considered as merely directory wherever 
it is not said that the act shall be performed at the time or 
in the manner described and no other." The same doctrine 
is also applicable to sections 13 and 17 of the schedule, the 
one directing the designation of judicial districts at the 
next session after the adoption of the Constitution; the 
other directing the making of senatorial and representative 
districts at the next session after the adoption of the Con- 
stitution. The courts of other states have held similarly 
to the effect that a like power remains until it has been 
actuallv exercised. Rumsey vs. People. 19 N. Y.. 41 ; State 
vs. We'therill. 147 K. W.. WS; In re Reynolds, 202 N. Y. 
430; People vs. Carlock, 65 N. E. 109; People vs. Rice, 135 
N. Y. 473; Demmey vs. State, 42 N. E. 929. 
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The second contention is that the Act is invalid because 
it declares Climton County, with less than forty thousand 
inhabitants, a separate district. Section five of Article V 
of our Constitution is as follows, to wit: "Whenever a 
county shall contain forty thousand inhabitants it shall 
coristitute a separate judicial district and shall elect one 
judge learned in the law; and the General Assembly shall 
provide for additional judges as the business of the said 
districts may require. Counties containing a population 
less than is sufficient to constitute a separate district shall 
be formed into convenient single districts, or if necessary 
may be attached to contiguous districts as the General 
Assembly may provide •*»*•* This section con- 
tains no express prohibition against making a county with 
less than forty thousand inhabitants a separate judicial 
district. A county with forty thousand inhabitants has a 
constitutional right to be a separate judicial district but 
such county does not, ipso facto, become a separate dis- 
trict. Legislative action is necessary to constitute the 
district after the census has settled the ques^tion of popula- 
tion. Counties with less population than is sufficient ti5 
form separate districts shall be formed into convenient 
single districts, or if necessary may be attached to con- 
tiguous districts as the General -Assembly may provide. 
This language would apparently warrant the inference that 
the General Assembly could only deal with counties with 
less than forty thousand population by forming two or 
more such counties, and not exceeding four, .\rticle V 
Section 4, into single (or separate Turner vs. Comm. 86 
Pa. 54) districts and not by making one such county a 
district by itself. It will be observed however that there 
is an express limitation on the number of counties that 
may be placed in a single or separate district, but none 
prohibiting one county with a population of less than 
forty thousand from being made a separate district. We 
may take judicial notice of the fact that the present in- 
stance is not the first time when similar legislation has 
been enacted. It was done by the Act of April 9, 1874, P. 
L. 56, in the case of Adams County, and has been fre- 
quently done since that time with respect to other coun- 
ties. Thus it appears that cotemporaneous construction. 
as well as legislative and executive construction, permitted 
this to be done. If the constitutional intendment was that 
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under np circumstances counties with less than forty- 
thousand population should constitute a separate district, 
it would have been quite easy expressly so to declare. 

In the many instances where legislation of this kind has 
been enacted, it seems to have been conceded that the Gen- 
eral Assembly had properly exercised its right to deter- 
mine the questions of convenience and necessity in regard 
to judicial districts which is delegated to it by the Consti- 
tution. The Apportionment Act places Elk and Cameron 
Counties in a single or separate district, and it may be 
assumed that the remaining county, Clinton, cannot, in 
the opinion of the legislature, conveniently be placed or 
formed with any other counties into a separate district, or 
of necessity attached to any contiguous district, Ev^ry 
intendment or inference must be in favor of the validity of 
this legislation. Its unconstitutionality must be cle§r be- 
fore we have the right to strike it down. Comm. vs. Heck, 
251 Pa. 39, upon which the plaintiff relies, does not cover 
the present case. The Act in question here is a General 
Judicial Apportionment Act. The case of Comm. vs. Heck 
*vas an attempt to amend a Judicial Apportionmept Act, 
and this was held could not be done- Inasmuch as similar 
legislation has been acquiesced in for more than forty 
years no tribunal below the court of last resort should, ii^ 
our opinion assume the responsibility for the confusion 
and uncertainty which might possibly result from holding 
that the act in question is void. We therefore sustain the 
demurrer in this case and dismiss the pending bill with 
costs. 

Wherefore the following decree is directed to be entered: 
And now, June 22, 1917, this cause came on to be heard 
upon bill and demurrer; was argued by counsel and duly 
considered l»y the Court, and thereupon it is now ordered, 
adjudged and tj^creed that the demurrer in this case be 
and is hereby sustained and judgment is now entered 
against the plaintiff and in favor of the defendant, and the 
bill is accordingly dismissed, with costs. 



D.gitize<)t.yG00glc 



DAUPHIN COUNTY REPORTS 



Inheritance Tax. ■ 

Collateral inheritance tax— Tax erroneously paid — Discount 
for prompt payment. 

The term month, as used in the acts regulating collateral in- 
heritance tax, means a calendar month. 

The date of the death of a person whose estate was subject to 
collateral inheritance tax was December 13, 1912. The tax was 
paid March 15, \<>13. Held, That the tax was not paid within 
three months and that the discount was improperly allowed. 

When an estate is involved in litJRation in order to determine 
the amount subject to collateral inheritance tax, application for 
repayment of tax in excess of the amount finally found to be due 
may be made within one year from the termination of such litiga- 
tion. Such litigation brings the case within the Act of March 25, 
1901, P. L. 59. 

Attorney General's Department. Opinion to Harmon 
M, Kephart, State Treasurer. 

Hargest, Deputy Attoi^ey General, Jime 12, 1917. 

You have asked to be advised whether the Collateral 
Inheritance Tax paid by the Colonial Trust Company of 
Pittsbnrgh, Pa., Executor of the Estate of Sarah L. Black, 
deceased, should be refunded. In this connection you ask 
the following' questions: 

First: Whether or not the litigation in which this estate 
was involved brings it within the proviso of the Act of 
March 25, 1901, P. L. 59. 

Second: Whether payment made March 15, 1913, was 
within "three months" as provided by Section 4 of the Act 
of May 6, 1887. P. L. 80, the decedent having died on De- 
cember 13, 1912. . 

Sarah L. Black died December 13, 1912. The Collateral 
Inheritance Tax appraisement was filed March 14, 1913. 
showing a net value of $1,112,750.00, upon which a tax of 
$55,637.50 was assessed. 

On March 15, 1913, there was paid of this tax the sum 
of $52,855.63, the sum of $2,781.87 having been deducted 
for prompt payment. .After the payment of the tax, litiga- 
tion was instituted in which the Supreme Court of Penn- 
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sylvania, on January 3, 1916, finally fixed the net assets of 
the estate, upon which Collateral Inheritance Tax was pay- 
able, at $665,145.74. 

Thereupon, on December 12, 1916, The Colonial Trust 
Company of Pittsburgh applied to the State Treasurer for 
the repayment of the Collateral Inheritance Tax erroneously 
paid upon the over- valuation of the estate. 

The Act of March 25, 1901, P. L. 59, provides that all ap- 
plications for the repajTnent of Collateral Inheritance Tax, 
erroneously paid in the Treasury, shall be made within two 
years from the date of said payment, except when the estate, 
upon which such tax shall have been so erroneously paid, 
shall have been involved in litigation, by reason whereof 
there shall have been an over-valuation of that portion of 
the estate on which the tax has been assessed or paid, which 
over-vahialion could not have been ascertained within said 
period of two years; then, and in such case, the application 
for repayment may be made to the State Treasurer within 
one year from the termination of such litigation. In my 
opinion, the litigation brings this estate within this statute. 

In regard to your second inquiry — the Act of May 6, 1887, 
P. L. 79, Section 4, provides: 

"If the collateral inheritance tax shall be paid 
within three months after the death of the decedent, 
a discount of five per centum shall 'be made and 
allowed." 

Sarah L. Black died December 13, 1912, and the Collateral 
Inheritance Tax was paid on March 15, 1913, which was 
not within three calendar months after the death of the 
decedent. 

It has been ruled by our Courts that the word ''month" 
in an Act of Assembly means a calendar month. 

Moore vs. Houston, 3 S. & R. 169. 

Thomas vs. Shoemaker, 6 W. & S. 179, 

Commonwealth vs. Chambre, 4 Dallas 143. 

Commonwealth vs. Martin, 2 Dist. Rep. 330. 

Commonwealth vs. Stanley, 12 Pa. C. C. 543. 

Parker's Estate. 14 W. N, C. 566. 

Simpson's Estate. 36 P. L. J. 492. 

\Vittmann',s Estate, 9 Dist. Rep. 47. 

The payment of the tax in this case was not made within 
three calendar months and the discount was improperly 
allowed, I am informed that an appropriation is pending 
in the Legislature for the repayment of the tax erroneously 
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paid in this case. In making such return to the payor you 
should not allow a discount, but should charg-e the estate 
with the tax upon the sum of $665,145.74, and the difference 
between that amount and the amount, paid by the estate is 
the amount which should be refunded. 



Industrial Disputes. 

Industrial disputes — Strikes^— Lockouts — Act June 4, 1917, 

Under, the Act of June _4, 1917, the Employment Bureau is 
vested with the power and duty of ascertaining the fact of the 
existence of an industrial dispute, strike or lock out and the fact 
of the termination of such dispute, strike or lockout when the 
same has previously been found to exist; and where such dispute, 
strike or lock out has been found 'to. exist to exhibit the state- 
ment and reply relating thereto in the public employment office 
until such lime as it is found by the bureau that such dispute, 
strike or lock out has terminated. 

Attorney General's Department. Opinion to John Price 
Jackson, Commissioner of Labor and Industry. 

Collins, Deputy Attorney General, June 20, 1917. 

There was duly received your communication ofl the 
8th inst., to the Attorney General, requesting an opinion 
as to "when from the standpoint of the employment office 
does an industrial dispute, strike or lockout exist, and when 
and how is Jt terminated." 

This question arises under the Act of June 4, 1917, P. L. 
833, establishing, under the Department of Labor and In- 
dustry, the Bureau of Employment. The sixteenth sec- 
tion of said act provides, inter alia, as follows : 

"Any citizen or employe may file at any public 
employment office a signed statement with regard 
to the existence of an industrial dispute, strike or 
lockout affecting any business or trade. Each 
statement filed shall be exhibited in the public em- 
ployment office, but not until it has been communi- 
cated to the employes affected if filed by employers, 
or to the employers affected if filed by citizen or 
employes. In case a reply to such statement is 
received, it shall be exhibited, together with the 
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original statement, in the public employment 
office ; but no statement or r^ly thereto shall be 
so exhibited until \t has be^n ascei^tained, upon ^n- 
v.estigatiQn, tha.t an ^^u^ial ^'Sjpv^te, strike or 
lockout does exipt at c»r in connection with tJ;ie 
business or place of business in question. No of- 
ficial of the bureau shall j^ssist, in any manner 
whatsoever, any person, firm, association or cor- 
poration who is a party to an industrial dispute, 
strike or lockout," 
It lis farther, in ,pur$ufMice .of Section -17 .of the AOt, .tnade 
t^e duty of the officer in chacge of any public employment 
office to call the attention of any applicant for a pbgitiQn — 
"To the ,ewstence pf any industrial dispute, 
StriJte, or ,loc{[out a^^ctiog: *he business .or tr^de 
in. which the position is offered," 

The terms "strike" and 'Hockout" as used '" ^^^ ^^^ 
are to be understood as used therein in their ordinary 
usage and meaning. The Century Dictionary (Refines thein 
respectively as follows : 
A strike as — 

"A concerted or general quitting of work by a 
body of men or wcanen ,for the pvwppse of coerqing 
their employer in some way, as when higher wages 
or shorter hours are demanded, or a reduction of 
wages is resisted ; a general refusal to work as a 
coercive measure," 
and a lockout as — 

"A refusal on the part of an employer to furnish 
work to his employes in a body, intended as a 
means of coercion." 
In Words and Phrages, Vol. 4, page 720, a strike is de- 
fined as a "cessation of work by employes in an effort to 
obtain more desirable terms" and in Vol. 3, page 178, a lock- 
out as a "cessation of furnishing work to employes in an 
effort to get for the employer more desirable terms." 

Precisely what is intended by the act to be embraced 
within the meaning of the term "industrial dispute" is not 
susceptible of as precise definition as a strike or lockout. 
but it may fairly be inferred that it is intended to mean a 
condition similar to or of the general nature of a strike or 
lockout. 
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It will be noted that in pursuance of the above quoted 
provision of Section 16, the said "statement" as to the ex- 
istence of any industrial dispute, strike or lockout apd the 
"reply" thereto are not to be exhibited in a public en^ploy- 
mcnt office — 

"Uij^il jt Jias jbeen ascertain<;d, iu>on ^nyestigar 
ti<;^, tijiat ^ ia^Lvstrial .dilute, strike or lockcwt 
,doee legist at or in connection with th« business 
or plfkce pf business }ix .guestion." 

For the purposes of the act, therefore, the Employmeait 
B,u;-ea,u musf determine whether or not such dispute, strike 
or lockout does ejcist in any given case, the s?id Byrea,u 
beia^ conseg^uen^y yegted >vit|h the power ^d di^ty ,oi 
asce'rtijiain^ sijich fact \}pon due investi^atiqn. Jt will he 
/,i,irth£r .^Qted t)^t the act is .silept as to when ^u<^ "state- 
nwnt ' or "j:eply." y/)\£Te oricfi exhibited in an eipp^ayme^t 
c>ra,ce, jas pj:escribed by ,tjtie act, shall be withdrawn, ft is 
in.ecessarUy impl,i,e<|l, hftwev,er, thai ^he s*^d "st^tem£ii,t" 
^rvd ",r.eply," whenever .exhi,bi,ted or post,ed as to the exist- 
ence ,c)i' any industrial .dilute, str^e or lockout, shall cou- 
tinue to be so exh^bit^d or posted in .the public apiploymept 
office during the .CiOntinu^ce of the tjispute, strike or lock- 
out and ,b,e withdrawn o^ ttie termination thereof. The fuxr 
ther iinDljc;^tion follo^ys that the said Bureau is charged 
with the power and di^ty of ascertaining the fact .of the 
termination .ojf an industrial dispute, strike or lockout upoiji 
a due investigation of the case in like manner as it had 
originally been determined that the same existed. 

A strike or a lockout is a condition the fact of whose ex- 
istence at the outset can ordinarily be readily ascertained. 
On the other hand, it is probable that in some instances the 
termination thereof can not so easily be fixed or determined. 
No general rule, however, could be formu^ted by, or in 
accordance with, which the fact as to the ending of a strike 
or lockout could in all cases be determined. Each case 
must of necessity be decided upon its own facts. Each 
may and probably does differ from every other in some re- 
spect and in reaching a conclusion the Bureau should take 
into consideration all the circumstances and conditions sur- 
rounding the case. It is respectfully urged in all doubtful 
or controverted cases as to whether any given strike or 
lockout has or has not terminated that all parties interested 
or affected should be given full opportunity to be heard. 
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There is a plain and abundant reason why the function 
of ascertaining and' finding the facts as to the existence, 
continuance and termination of an industrial dispute, strike 
or lockout is, for the purposes of the said act, lodged with 
the Bureau of Employment in view of the act's provision 
that "No official of the bureau shall assist, in any manner 
whatsoever, any person, firm, association or corporation 
who is a party to an industrial dispute, strike or lockout," 
and the requirement contained in Section 17 that the of- 
ficer in charge of a public employment office shall call the 
attention of any applicant for a position "to the existence 
of any industrial dispute, strike or lockout affecting the 
business or trade in which the position is offered." The 
Bureau can thus steadily act intelligently as to these pro- 
visions since the facts of the case are to be ascertained by 
and are accordingly within the knowledge of the Bureau. . 

In accordance .with the foregoing you are advised that 
the Employment Bureau is vested with the power and duty, 
for the purposes of the aforesaid Act, to ascertain, upon due 
investigation, the fact as to the existence of an industrial 
dispute, strike or lockout where a statement has been filed 
relative thereto in the manner prescribed by said act, and 
further, upon like investigation, to find the fact as to the 
termination of such dispute, strike or lockout where the 
same had previously been found to exist, and where it is 
found to exist to exhibit the "statement" and "reply" relat- 
ing thereto in the public employment office and to continue 
the posting or exhibition thereof therein until such time as . 
it is found by the Bureau that said dispute, strike or lock- 
out has terminated. 



St.^te Workmen's Insurance Bo.^hd. 

SlaU fforkmen's Insurance B«ard — Surplus. 

Tlte State Workmen's Insurance Board must set apart five per 



t of all premiums collected, for ihe creation of a surplus fund, 
until such surplus amounts to $100,000. 

The Board may set apart a larger percentage than five per cent 
until the surplus amounts to $100,000. 

After the surplus fund amounts to $100,000, the Board may 
set apart five per cent or less, but not more than five per cent of 
the premiums collected, for the purpose of maintaining such sur- 
plus fund. 
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Attorney General's Departtnent. Opinion to R. K. Young, 
Chairman, State Workmen's Insurance Board. 

Keller, Depnty Attorney General, May 28, 1917. 

This Department is in receipt of your favor of the 11th 
inst. directing attention to Section 9 of the Act of June 2, 
191S, P. L.762: 

"The Board shall set aside five per cent of all 
premiums collected, for the creation of a surplus, 
until such surplus shall amount to one hundred 
thousand dollars ; and thereafter they may set apart 
such percentage, not exceeding five per centum, 
as in their discretion they may determine to be 
necessary to maintain such surplus sufficiently 
large to cover the catastrophe hazard of all the sub- 
scribers to the Fund, and to guarantee the sol- 
vency of the Fund," 
and inquiring whether the State Workmen's Insurance 
Board is limited in the creation of the surplus fnnd provided 
for in said Section to the setting aside of five per cent of 
the premiums collected, no more and no less. 

The purpose of this provision of the act is to create in 
connection with the State Workmen's Insurance Fund a 
surplus large enough to cover the catastrophe hazard of all 
subscribers to the Fund and to guarantee the solvency of 
the f"und. The administration of the aflfairs of the Fund 
is committed to the State Workmen's Insurance Board 
(Section 3i and the Board is directed to fi.x the premiums 
of insurance at such an amount as shall be adequate to 
enable them to pay all sums which may become due and 
payable to the employers of subscribers under the Work- 
men's Compensation Act of 1915 and to create and maintain 
the surplus provided for in Section 9 and to provide an 
adequate reserve sufficient to carry all policies and claims 
to maturity. (Section 6) 

Even without the authority contained in Section 9, I am 
of the opinion that the Board would have had the right, 
and in the careful administration of the affairs of the Fund 
it would have been the part of wisdom, to set aside a reason- 
able surplus to meet catastrophe hazards and to insure the 
solvency of the Fund. 

The act requires the Board to set aside five per cent of 
all premiums collected for the creation of such surplus until 
it amounts to one hundred thousand dollars, but it does 
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not enjoin the Board from setting aside more than five per 
cent of the premiums as long; as the surplus is less than 
one hundred thousand dollars, and if in the administration 
of the Fund the Board comes to the conclusion that five per 
cent is not sulilicient to cover catastrophe hazards and to 
guarantee the solvency of the Fund they may, after paying 
the claims accruing under their policies and providing for 
an adequate reserve, set aside such amount in excess of 
five per cent of the premiums, as they deem necessary and 
advisable for the ends in view as above stated until the 
surplus amounts to one hundred thousand dollars. 

After the surplus amounts to $100,000. the percentage is 
limited to not more than five per cent, and the very fact 
that the act specifically provides that the Board thereafter 
may not set apart more than five per cent, but only such 
percentage not exceeding five per cent, as they may deem 
necessary to maintain the surplus sufficiently large to cover 
the purposes of its creation, leads also to the conclusion 
that until the surplus amounts to $100,000. the Board must 
set aside at least five per cent, but may, at their discretion, 
set aside more if they deem it advisable to do so. 

You are therefore advised — 

First— That the Board must set apart five per cent of 
all premiums collected for the creation of a surplus until 
such surplus amounts to $100,000. 

Second — That in their discretion, the Board may set aside 
a larger percentage than five per cent until the surplus fund 
amouRts to $100,000. 

Xhird — That after the surphis fund amounts to $100,000. 
the Board may. at their discretion, set apart five per cent 
or less, but not more than five per cent, of the premiums 
collected for the purpose of maintaining said surplus fund. 



POWKRS OF THE COMMfSSIONER OF B,\NKING. 

Commissioner of Banking — Powers — Corporalions— Directors— 

Acknowledgment of communications from Commissioner 

of Banking. 

When directors of a corporation under the supervision of the 

Hanking Department decline to acknowledge communications from 

the Commissioner of Banking or to appear before the Banking 

Department or the Attorney General's Department when snni- 
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moned, the Attorney General's Department will consider such 
action as warranting the institution of proceeding for the re- 
moval of such directors or the appointment of a receiver or both. 

Attorney's General's Department. Opinion to William 
H. Smith, Commissioner of Banking. 

Davis, Deputy Attorney General, May 10, 1917, 

This Department is in receipt of your inquiry of April 
25, 1916, in which you ask as to 

First — The power of the Commissioner of Banking to re- 
quire acknowledgment from the individual directors of any 
corporation to communications forwarded to such corpora- 
tion by the Commissioner of Banking; 

Second — Your right to summon either before your De- 
partment or the Attorney General's Department, the direc- 
tors of any corporation. 

The inquiry, of conrse, limits itself to such corporations as 
are under the supervision of the Commissioner of Banking 
and which appear to you to be in an unsound and unsafe 
condition to do business, or to be conducting their businesi 
in a manner which is unsafe and unauthorized, or injurious 
and contrary to the interests of the public. 

Section 7 of the Act of February 11, 1895, creating the 
Banking Department, pertains to corporations not having 
capita! stock and doing business exclusively for the benefit 
of depositors. This section provides that when it appears 
to the Commissioner of Banking that "such corporation has 
committed any violation of its charter, or law, or is con- 
ducting its business and affairs in an unsound and unsafe 
manner." he shall direct the discontinuance of such practice 
and strict conform with law. No provision is made in this 
section for a hearing before the Attorney General, but 
merely authorizes the Commissioner of Banking to com- 
municate the facts complained of to the Attorney General, 
who shall forthwith institute such proceedings as the nature 
of the case may require. 

Section 9 of the same act pertains to corporations with or 
without capital stock, and while generally directed to the 
same end, authorizes the Commissioner of Banking to act 
when it appears to him that such corporation is in "an 
unsound and unsafe condition to do business, or that its 
business or manner of conducting the same is injurious and 
contrary to the interests of the public." This section pro- 
vides for like communication to the Attorney General, un- 
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less the Commissioner of Banking deems the immediate 
appointment of a temporary receiver necessary, in which 
case the corporation is to be notified and a hearing had be- 
fore the Attorney General prior to the placing of such re- 
ceiver in charge. 

The action of the Attorney General under either section 
in instituting proceedings, particularly when asking for a 
receiver, or proceeding for the dissolution of the corpora- 
tion, is most drastic, and its effect on a corporation could 
not be other than detrimental, did such corporation desire 
to continue in business, or resume business. 

For that reason, it has been the uniform practice of both 
the Banking and Attorney General's Department, to resort 
to every reasonable means to correct abuses by other than 
court proceedings. 

One condition which is found in too many corporations, 
and to which you rightly object, is that where directors 
neglect their duty and entrust the entire management and 
operation of the corporation to one or a few individuals. 
The folly of such negligence has on many occasions been 
Brought home to such directors when serious irregularities, 
and in some instances embezzlement, developed. When 
directors have permitted the affairs of the corporation to 
reach such a stage, it is but natural that the one or few in 
control take it upon themselves to represent such corpora- 
tion, even before the Banking Department. 

Your refusal to countenance such methods is not only 
commendable but necessary, as the duty imposed upon you 
by law is that of looking beyond the directors to those whom 
they represent. When, therefore, the directors of a build- 
ing and loan association or any other croporation decline 
to individually acknowledge communications from yourself 
or to individually appear before your Department or the 
Attorney General's Department when requested so to do 
by you, it is more than prima facia evidence that such direc- 
tors are negligent in their duty and unmindful of the relation 
of trust which they bear towards those whom they repre- 
sent. It is fair to assume, therefore, that such corporations 
are conducting their business in a manner which is unsafe 
and unauthorized and certainly injurious and contrary to the 
interest of the public. 

I have, therefore, to advise you that, where directors of 
a corporation under the supervision of your Department 
decline to acknowledge communications from you or to 
appear before your Department or the Attorney General's 
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Department in reference to matters which appear to you to 
require - correction, this Department will consider such 
action as warranting the institution of proper proceedings 
for the removal of such officers or the appointment of a 
receiver, or both. 



Executors and Administrators. 

Executors and administrators — Inventory — Power of Common' 

uiealtk to compel executors and administrators to fill. 

It is the duty of an executor or administrator to file an Inven- 
tory, and if this duty has not been performed it may be enforced by 
any person having an interest in the estate. 

If it is essential to the ascertainment of the amount of collateral 
inheritance tax due from an estate that an inventory be filed, the 
Commonwealth has such an interest as would authorize proceed- 
ings in its behalf to compel the filing of an inventory. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Hargest, Deputy Attorney General, June 7, 1917. 

Some time ago you asked to be advised whether the Com- 
monwealth can compel an executor or administrator to file 
an inventory in the office of Register of Wills. 

Section 15 of the Act of March 15, 1832, P, L. 139, requires 
executors and administrators to make an inventory of all 
the goods, chattels and credits of the deceased and to file 
the same in the Register's Office, within thirty days from 
the time the administration is granted. 

Section 15 of the Act of May 6, 1887, P. L. 79. empowers 
the Orphans' Court to cite the executors or administrators 
to file an account, or to issue a citation to them, to appear 
on a day certain and show cause why the collateral inherit- 
ance tax should not be paid. 

The Act of 1887 is silent upon the question of citing the 
administrator or executor, to file an inventory, but the Act 
of 1832 above referred to makes it the duty of the executor 
or administrator to file an inventory, and if such duty has 
not been performed it can be enforced at the instance of 
any person who is interested in the estate. 
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If it be essential to the proper ascertainment of the 

amount of the collateral inheritance tax that an inventory 

■ should be filed, I am of opinion that the Commonwealth 

would have such an interest as would authorize proceedings 

in its behalf to compel the filing of an inventory. 



ToLi, Bridges Over the Delaware River. 

Toll Bridges over the Delaware River — Joint acquisition by 
States of Pennsylvania and New Jersey. 
The joint commission created by the Act of July 23, 1913, may 
purchase toll bridges over the Delaware River, provided a satis- 
factory price can be agreed upon between the commission and 
the owners. Such bridges cannot be acquired by eminent domain 
because o( the wide divergence between the Acts of Assembly of 
the States of Pennsylvania and New Jersey upon that subject. 

Attorney General's Department. Opinion to Martin G. 
Brumbaugh, Governor of Pennsylvania. 

Brown, Attorney General, January 26, 1917. 

I have given careful consideration to your request for 
an opinion upon the constitutionality and legal effect of the 
Act of July 25, 1913, P. L. 1277, entitled— 

"An act providing for the joint acquisition and 
maintenance by the Commonwealth of Pennsyl- 
vania and the State of New Jersey of cer,tain toll- 
bridges over the Delaware River, and making an 
appropriation therefor," 
and the legislation of the State of New Jersey along the 
same lines. 

The Act of this Commonwealth approved July 25, 1913, 
aforesaid, provides, in effect, that the Board of Commission- 
ers of Public Grounds and Buildings shall be constituted a 
commission to act in conjunction with a similar commission 
of the State of New Jersey, as a joint commission for the 
acquisition of the various toll-bridges over the Delaware 
River, between the Commonvi^alth of Pennsylvania and the 
State of New Jersey, except such bridges as are used ex- 
clusively for railroad or railway purposes. The word 
"bridge" is defined in the Act to "include the actual bridge, 
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the approaches thereto, and all real and personal property, 
including the franchises belonging to the owner, used in 
the operation and maintenance of the same." The said 
bridges may be acquired either by purchase or by condemna- 
tion proceedings, as the joint commission may deem expedi- 
ent and one-half of the cost of acquiring said bridges shall be 
paid by the Commonwealth of Pennsylvania. 

The Act further directs that the joint commission as soon 
as conveniently may be after the passage of the Act shall 
ascertain or estimate the value of each of such bridges, and 
notify, in writing, the respective owners of such valuation 
and offer to purchase the bridge at such valuation. 

If the owners refuse or neglect to accept such offer, it 
shall be the duty of the joint commission to determine in 
which State the condemnation proceedings shall be insti- 
tuted. 

The Act further provides that in the event that the joint 
commission determine to institue any such condemnation 
proceedings in the Commonwealth of Pennsylvania, appli- 
cation shall be made by the Attorney General, or by the 
owners of such bridge, to the Court of Common Pleas of 
the county in which the head of such bridge is situated, 
for the appointment of viewers. Whereupon said court, 
or any law judge thereof, shall appoint three discreet and 
disinterested freeholders, none of whom shall be a' resident 
of said county, to view such bridge and estimate the value. 
The Act provides that the court shall fix a time for the 
said viewers to meet and gives full and minute directions 
with reference to the meeting of said viewers, their powers 
and duties, and the notice to be given the respective parties 
in interest, the filing of their report and of exceptions thereto 
and the disposition of such exceptions and the confirmation 
of the report by the court, reserving to the parties the right 
of trial by jury and appeal to the Supreme Court. The costs 
of such condemnation proceedings are directed to be paid 
by the Commonwealth and one-half of the purchase price 
or damages is likewise to be paid by the State Treasurer of 
the Commonwealth on warrant drawn by the Auditor Gen- 
eral. 

By Section 13 of the Act it is provided that as soon as the 
joint commission and the owners shall have agreed upon the 
price of any such bridge, or as soon as the joint commission 
shall have determined to acquire any such bridge by con- 
demnation proceedings, if funds sufficient for the purchase 
■of the bridge are available, the said joint commission shall 



D.gitize<)t.yG00glc 



204 DAUPHIN COUNTY REPORTS Vol. 20 

Toll Bridgea Over the Delaware River. 

at once take possession of such bridge in the joint names 
of the Commonwealth of Pennsylvania and the State of 
New Jersey, and that thereupon toll charges shall cease and 
interest shall be allowed the owners from the time of taking 
until payment. 

By Section 14 it is provided that upon the acquisition of 
such bridge by this Commonwealth and the State of New 
Jersey, the same shall remain in the charge and control 
of said joint commission or their successors and shall there- 
after be maintained and kept in constant repair by the Com- 
monwealth of Pennsylvania and the State of New Jersey, 
jointly. 

By Section 15, the sum of $500,000 (approved by the 
Governor in the sum of $100,000) was appropriated to carry 
out the provisions of the Act, with the proviso that not more 
than $100,000 thereof should be used in any one year. 

An examination of the charters of the various bridge com- 
panies owning and operating toll-bridges across the Dela- 
ware River between Pennsylvania and New Jersey shows 
that all of them were chartered by concurrent acts of as- 
sembly in both States — that is, the company secured from 
each State a charter authorizing the construction and opera- 
tion of the bridge. This was rendered necessary b\' reason 
of the fact that part of each bridge was located in each State. 
When completed, however, the bridge must be considered 
as a whole, and so in a number of instances — for example: 
The Acts of April 12, 1851, P. L. 430; February 20. 1857. P. 
L, 59; May 5, 1864, P. L. 818. the Legislature of this State 
approved and validated acts done by the New Jersey Courts 
and their officers with reference to the sale and conveyance 
by foreclosure proceedings of certain bridges across the 
Delaware River, as a whole, and not merely those portions 
located in New Jersey. 

From the very nature of the case these bridges must be 
purchased or condemned as a whole; it would be impracti- 
cable and inequitable for each State to purchase or condemn 
by separate action half a bridge, for the rights of the owners 
are so related and interwoven that they possess something 
more than two unrelated halves of one common bridge. 
Therefore, it is eminently proper that the proceeding for 
purchase or condemnation should be joint, and if the pro- 
cedure and measure of damages are alike in both States, the 
rights of the bridge owners will be protected and preserved 
irrespective of which State the proceedings are started in. 
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Every corporation owning a toll-bridge over the Delaware 
River between the States of Pennsylvania and New Jersey 
is a creature of both States. It has two separate entities; 
it has a charter from the Sate of Pennsylvania ; it holds 
letters patent from the State of New Jersey; it is subject 
to the jurisdiction of each state as fully as though it were 
exclusively a creaiire of its respective laws. 

The Act of this Commonwealth, approved July 25, 1913, 
fully protects the property rights of the several bridge com- 
panies, provides just compensation for all property taken 
and preserves the right of trial by jury to ascertain the 
damages. I am, therefore, of th'e opinion that the act does 
not operate to take private property without authority of 
law. It is therefore not in derogation of Article I, Section 10, 
or Article I, Section 6 of the Constitution of this Common- 
wealth. 

It may be true that the statute operates to give effect in 
Pennsylvania to the judgment and decree of the State of 
New Jersey but there is no constitutional objection to that 
where the New Jersey court had jurisdiction of the parties. 
Both statutory and case law are full of instances in which 
the action of one state, legislative or judicial, is made effec- 
tive in another. 

Nor in my judgment is it in contravention of Article I, 
Section 10, of the Constitution of the United States, which 
provides that "no State shall, without the consent of Con- 
gress . . , enter into any. agreement or compact with an- 
other State." 

Previous to the adoption of the Constitution of the United 
States, this Commonwealth and the State of New Jersey 
entered into an agreement that the courts of both States 
should exercise concurrent jurisdiction within and upon the 
waters of the Delaware River (September 20, 1783—2 Sm. 
77). This pact or agreement was not affected by Article I, 
Section 10, of the Constitution subsequently adopted. 

Wharton vs. Wise, 153 U. S. 155. 

The consent of Congress was not necessary to permit the 
chartering by both States of numerous bridge companies 
with authority to build and operate toll-bridges over the 

St. L. & S. F. R. Co. vs. James, 161 U. S. 545. 
No more, in my judgment, is such consent necessary 
where both States by concurrent action retake from these 
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companies the powers and privileges thus granted and the 
property rights founded thereon, after securing to them 
just compensation for the property thus taken. 

In Virginia vs. Tennessee, 148 U. S. 503, p. 519, it was 
held that the agreement made betwen the States of Virginia 
and Tennessee without the consent of Congress to appoint 
commissioners to run and mark the boundary line between 
them, was not within the prohibition of the clause of the 
Constitution, which provides that no State shall, without 
the consent of Congress, enter into any agreement or com- 
pact with another State, The purpose of this clause in the 
Constitution was to prohibit the formation of any combina- 
tion tending to the increase of political power in the States, 
which might encroach upon or interfere with the just su- 
premacy of the United States. 

The Supreme Court of the United States in that case said: 

"There are many matters upon which different 
states may agree that can in no respect concern 
the United States, If, for instance, Virginia should 
come into possession and ownership of a small 
parcel of land in New York which the latter state 
might desire to acquire as a site for a public build- 
ing, it would hardly be deemed essential for the 
latter state to obtain the consent of Congress be- 
fore it could make a valid agreement with Vir- 
ginia for the purchase of the land. If Massachu- 
setts, in frowarding its exhibits to the World's 
Fair at Chicago, should desire to transport them 
a part of the distance over the Erie Canal, it would 
hardly be deemed essential for that state to obtain 
the consent of Congress before it could contract 
with New York tor the transportation of the ex- 
hibit through that state in that way. If the bor- 
dering line of two states should cross some malari- 
ous and disease producing district, there could be 
no possible reason, on any conceivable public 
grounds, to obtain the consent of Congress for the 
bordering states to agree to unite in draining the 
district, and thus remove the cause of disease. So 
in case of threatened invasion of cholera, plague, or 
other causes of sickness and death, it would be the 
height of absurdity to hold that the threatened 
states could not unite in providing means to pre- 
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vent and repel the invasion of the pestilence with- 
out obtaining the consent of Congress, which might 
not be at the time in session." p. 518. 

On the other hand, it has been held that the right of the 
State of West Virginia to jurisdiction over the counties of 
Berkley et al. can only be maintained by a valid agreement 
between the States of Virginia and West Virginia, to whicH 
the consent of Congress is essential. 

It was held in New York & Erie Railroad vs. Young, 33 
Pa. 175, that a foreign railroad company, authorized by Act 
of Assembly, to construct a portion of its road through this 
state, is entitled to the same rights and privileges as a 
Pennsylvania corporation. 

The State in the chartering of a* bridge company still re- 
serves the power to take it under eminent domain proceed- 
ings and one Legislature cannot contract with a corpora- 
tion that its property shall not be taken by the exercise of 
eminent domain. 

Lock Haven Bridge Co. vs. Clinton Co., 157 Pa. 379. 

See also Article XVI, Section 3, of the Constitution of 
Pennsylvania, 

The Legislature has the right to determine in what juris- 
diction eminent domain proceedings shall be begun or car- 
ried on. 

Railroad Co. vs. Cummins, 8 Watts, 450. 

By comity, although foreign statutes have no extra ter- 
ritorial force, rights under them will be enforced by reme- 
dies in this State according to the procedure of this State, 

Knight vs. Railroad Co., 108 Pa. 250. 
Usher vs. Railroad Co., 126 Pa. 206. 

The agreement between this Commonwealth and the 
State of New Jersey of 1783 was upheld in the courts of this 
State in Commonwealth vs. Frazee, 2 Phila. 191 and Com- 
monwealth vs. Luckness, 14 Phila. 363; and in the case of 
Commonwealth vs. Shaw, 8 Dist, 509, it was held that the 
compact comprehended criminal offenses committed on 
bridges over the Delaware River. 

The Act of this Commonwealth of July 25, 1913, P. L. 
1277, and the acts of New Jersey along the same lines, do 
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not seel( in any way to alter the boundary line between this 
Commonwealth and the State of New Jersey, nor do they 
constitute "any combination tending to the increase of 
political power in the States, which may encroach upon or 
interfere with the just supremacy of the United States." 
They amount to nothing more than a taking back by the 
respective states, by joint proceedings, of certain franchises 
previously granted out by the States by concurrent action 
and of the property rights founded thereon. 

I am of the opinion, moreover, that the appropriation con- 
tained in Section 15 of the Act of 1913, has not lapsed, for 
the reason that as passed by the Legislature a period of at 
least five years was cont'Cmplated by the Act for the com- 
pletion of the purchase or condemnation of these bridges. 
While the appropriation was cut by the Governor from 
$500,000 to $100,000, the period of time within which the 
appropriation could be expended was not affected thereby, 
and as it clearly appears in the Act as passed that a period 
of five years was contemplated within which the commis- 
sioners might exercise the powers and privileges granted 
them thereunder, I am of the opinion that the appropriation 
has not lapsed and that it will be available for a period of 
five years, or until June 1, \9\?>. unless sooner exhausted. 
{See Attorney General's Report. 1913-1914. page 70.) 

I now come to an exarhination of the Acts of Assembly 
passed by the Legislature of the .State of New Jersey along 
the same lines as our Act. being the Act approved April 1, 
1912, Chapter 297, and the amendment approved March 17, 
1916, Chapter 170, and Joint Resolution No. 8, approved 
April 1, 1912. Copies of these Acts are hereto attached. 

An examination of these Acts of .Assembly shows that 
they are not, strictly speaking, concurrent with the Act of 
this Commonwealth of July 25, 1913, P. L. 1277, but differ 
from our Act in a number of important particulars: 

(1) The Act of this Commonwealth specifically defines 
a bridge to include the franchise possessed by the owners. 
This is in accordance with the decisions of this State, which 
hold that the measure of damages for the taking of a toll- 
bridge by eminent domain proceedings includes the fran- 
chise or right to take the toll. 
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Mifflin Bridge Co. vs. Juniata Co., 144 Pa. 365. 

An examination of the New Jersey amendatory statute of ' 
March 17, 1916, shows that this Act contains a clause which 
provides — 

'"that the said cost shall not include any allowance 
for the value of the franchise or right to operate 
any such bridge." 

(2) Under the New Jersey statute no provision whatever 
is made for the institution of any proceedings, or for the pay- 
ment of any damages under proceedings instituted in Penn- 
sylvania. The Act contemplates that the proceedings be in- 
stituted solely in the State of New Jersey. Under the Penn-. 
sylvania Act the proceedings may be instituted in either 
State, whichever the joint commission determine and this 
Commonwealth will be resflonsible for one-half the damages 
ascertained in such proceeding, wherever instituted. If the 
proceedings should be instituted in Pennsylvania, I am in 
doubt whether the Acts passed by the Legislature of New 
Jersey would warrant or justify the payment of any part 
of the damages of such condemnation proceedings. The 
proceedings are therefore practically limited to the State 
of New Jersey, which is important in view of the next con- 
sideration. 

(3) If the proceedings should be instituted in Pennsyl- 
vania, the damages would include the franchise of the bridge 
owners, but as the New Jersey Act does not contemplate 
proceedings in this State, it might be impossible to secure 
under the Act New Jersey's half of the cost of condemna- 
tion, especially in view of the prohibition that the State 
should pay for any franchise. On the other hand, if the 
proceedings should be instituted in New Jersey, the pro- 
visions of the Acts in that State would apply and no allow- 
ance would be made in the damages for condemnation of 
the franchise, although such franchise is recognized as 
property in Pennsylvania — not only by the express provi- 
sion of the Act of 1913, but also by the general line of de- 
cisions on the subject. There would therefore be a taking of 
property in Pennsylvania without making just compensa- 
tion therefor, contrary to Article I. Section 10 of our State 
Constitution. 

(4) By the New Jersey Acts it is provided that the 
bridges shall become the property of New Jersey and Penn- 
sylvania immediately upon the enactment of the Pennsyl- 
vania statute (See Section 8) and that proceedings must 
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be brought within sixty days after such concurrent legis- 
lation. 

By the Pennsylvania statute, the bridges are not to be 
taken until the joint commission have determined to acquire 
such bridges by condemnation proceedings,- and then only 
if funds sufficient for the purchase or condemnation are 
available. 

(5) The New Jersey Act limits the amount to be paid 
by the State of New Jersey to the sum of $500,000, and it 
apparently requires that all the bridges between the two 
States within the purview of the Act be purchased or con- 
demned for double that sum. The Pennsylvania Act does 
not attempt to limit the amount to be paid for such appro- 
priation, but limits the present appropriation to $500,000 
(reduced by the Governor to $100,000). I do not know 
what construction might be put by the officers of the State 
of New Jersey on this feature of the Act (Section 11) if the 
damages under condemnation proceedings should amount 
to more than $1,000,000, — whether the Act would be in- 
operative, or would justify the payment of the amount 
appropriated as far as it would go. 

Of course, if the joint commission should agree to pur- 
chase any of these bridges for a sum satisfactory to the 
owners, these objections would not apply, but if the joint 
commission cannot agree with the owners as to the price 
to be paid for these bridges and condemnation proceedings 
would have to be resorted to, I am of the opinion that there 
is such a diversity or variance between the provisions of 
the Acts of Assembly of this Commonwealth and of the 
State of New Jersey as would render it impossible legally 
to acquire any of the bridges by condemnation proceedings. 
If it is desired to acquire bridges by condemnation proceed- 
ings, acts of assembly should be prepared practically iden- 
tical so that there may be no question of the concurrence of 
the acts of assembly in both States, 

I am therefore of the opinion and beg to advise you that 
while the joint commission may. in my judgment, purchase 
toll-bridges by amicable agreement, provided a satisfactory 
figure can be agreed upon between such corporation and the 
owners of said bridges, if an amciable agreement cannot be 
entered into, the provisions of the Acts of Assembly of this 
Comonwealth and the State of New Jersey, with reference 
to eminent domain proceedings, are inoperative and cannot 
be carried into effect because of the wide divergence or 
difference between the provisions of the Acts of Assembly 
of the respective States. 
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In re Collection of Taxes on Gross Premiums From 
Real Estate Title and Trust Company of Phila- 
delphia. 

Corporations — Title insurance and trust companies — Tax on 
gross premiums — Statute of limitations. 

Original settlements form the basis of suits for the collection 
of taxes due the commonwealth by corporations. No suit can 
be brought to enforce such collection on a mere docket entry 
in the Auditor General's Department. 

While the statute of limitations does not run against the com- 
monwealth, tax settlements more than thirty years old fall within 
the class that the law denominates stale claims: and, in the ab- 
sence of any data, the accounting officers would not be justified 
in making new settlements for the tax. 

There was not during the years 1886, 1887 and 1888, and there 
is not now, any authority in law for the imposition of a tax on 
gross premiums of a real estate title insurance or trust' company. 

Where there is no proper evidence of lax settlements and no 
authority in law to make them, they should be stricken from 
the records of the Auditor General's Department. 

Attorney General's Department, Opinion to A. W. 
Powell, Auditor General. 

Hargest, Deputy Attorney General, March 31, 1917. 

Some time ago you requested an opinion of this Depart- 
ment as to what action should be taken against the Real 
Estate Title and Trust Company of Phladelphia to collect 
taxes on gross premiums, which seem to have been settled 
against the company in 1886-87-88. 

The facts as I understand them are-as follows: 

The Real Estate Title Insurance Company of Philadel- 
phia was incorporated March 28, 1876, for "insurance of 
owners of real estate, mortgages, and others interested in 
real estate, from loss by reason of defective titles, liens and 
encumbrances." 

The name of this company was changed December 6, 
1881, by the Common Pleas Court of Philadelphia County, 
to Real Estate Title Insurance and Trust Company of 
Philadelphia, its present title. On July 1, 1881, this cor- 
poration accepted the provisions of the Act of May 24, 1881, 
P. L. 22, which was a supplement to the General Corpora- 
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tion Act of 1874, whereby real estate title insurance com- 
panies are authorized "to receive deposit and trust funds, 
to purchase and sell the same, to insure fidelity of trustees, 
etc., to act as assignee, trustees, etc., to act as agent for 
issuing of stocks and bonds, and to manage the same, to 
become surety, to take real estate and convey the same, 
etc," This company filed with the Secretary of the Com- 
monwealth a certificate of its acceptance of the provisions 
of the foregoing Act, pursuant to Section 6 thereof. 

On May U, 1889, it accepted the provisions of the Act 
of May 9, 1889, P. L. 159, whereby additional powers were 
conferred upon real estate title insurance companies. 

By virtue of its incorporation and its acceptance of the 
Acts of 1881 and 1889, supra, this company is not only a 
real estate title insurance company, but also a trust com- 
pany under the supervision of the State Banking Depart- 
ment. 

It has never engaged in the general insurance business 
or insurance business of any kind except that of real estate 
title insurance, as provided by its original charter. 

The Auditor General and State Treasurer, during the 
years 1886, 1887 and 1888, undertook to impose a tax upon 
the gross premiums of said company, and according to the 
docket in the Auditor General's Department settled an 
account for said tax for the semi-annual periods above re- 
ferred to, but the tax was not paid, and no effort seems to 
have been made to force the collection thereof. The ori- 
ginal settlements cannot be found and there is no data on 
lie in the Auditor General's Department showing why 
these settlements were made. There is no record or evi- 
dence of said settlements except the mere docket entry 
referred to, giving the date of the settlement, and the 
amount thereof, the period of time covered thereby and the 
character of the tax. 

The orginal settlements which would naturally be the 
basis of a suit for the collection of these taxes, are not in 
existence and no suit could be brought to enforce collection, 
on a mere docket entry in the Auditor General's Depart- 
ment. 

While the Statute of Limitations does not run against 
the Commonwealth, it will be noted that these settle- 
ments are thirty years old, and the claim is one that the 
law denominates a "stale claim." I do not think that the 
accounting officers of this Commonwealth, in the absence 
of any data, would now be justified in making new settle- 
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ments for said tax. There was not during the years 1886, 
1887 and 1888, and there is not now, any authority of law 
for the imposition of a tax on the gross premiums of a real 
estate title insurance or trust company. 

The tax on gross premiums was first imposed on domestic 
insurance companies by Section 6 of the Act of March 20, 
1877, P. L. 6. This Act was followed by the Act of June 
7, 1879, P. L. 112, which in Section 8 required the payment 
&f said tax upon the entire amount of premiums received 
by insurance companies. The Act of June 10, 1881, P. L. 
101, Section 7, related to the same subject and class of 
companies. 

The settlements under consideration must have been 
made under the Acts of 1877, 1879, or 1881, supra. None 
of said Acts confers upon the Auditor General and State 
Treasurer the right to make a settlement for tax on the 
gross premiums of a real estate title insurance or triist 
company. The companies made subject to the provisions 
of said Act are insurance companies. Real estate title 
insurance companies are a particular class of insurance 
companies and are not designated in said Acts, nor are trust 
companies included therein. Title insurance or trust com- 
panies are taxable upon their capital stock by virtue of 
the Act of June 13, 1907, P. L. 640. 

For the reason that there is no proper evidence of the 
settlements and for the reason that there seems to have 
been no authority of law to make the settlements, I advise 
you that the collection of these settlements cannot be made 
and they should be stricken from your record. 



William S, Stambaugh amd Arthur Stambaugh, Trading 
AND Doing Business as Stambaugh Brothers, vs. 
James B. DeShong, Alderman. 

Juitices of the Peace and Aldermen — Appeals — Costs. 
The proviso to the Act of May 29, 1907, P. L, 321, that in all 
cases of appeal from the judgment of an alderman or justice of 
the peace "if any appellant shall give good and sufficient bail ab- 
solute, for the payment of debl, interest, and costs that have and 
will accrue on affirmance of the judgment, the appellant shall not 
be required to pay any costs before taking an appeal," is not 
applicable to an appellant against vfhom no judgment for a debt 
or claim has been entered. 
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Mandamus. C. P. Dauphin County, No. 330, January 

'J'erm 1917. 

Fred C. Miller, for plaintiff. 

Edward E. Beidleman, for respondent. 

Ku.NKEf., P. J., July 19, 1917. 

This controversy arose out of the Alderman's refusal to 
deliver to the plaintiffs the transcript for an appeal from 
a judgment rendered against them and involves their 
right to receive the transcript without the payment of the 
costs in the case. An examination of the Local Act of 
February 23. 1870, P. L. 221 and of the General Act of 
May 29, 1907, P. L. 306, to which we have been referred 
by the parties shows that both Acts substantially provide 
that on an appeal from a judgment of an Alderman or 
Justice of the Peace the costs shall be paid by the appellant 
before he is entitled to a transcript of the proceedings. 
The plaintiffs, however, contend that under the proviso of 
the General Act they are entitled to receive the transcript 
upon giving "good and sufficient bail absolute for the pay- 
ment of the debt, interest and costs that have or will accrue 
on affirmance of the judgment," and that they are not re- 
quired to pay the costs before taking an appeal. But it 
appears from its very terms that the proviso was intended 
to apply only to a debtor appellant, for it provides for the 
entry of bail for the "debt, interest and costs." There is 
nothing to suggest that there was in the Legislative mind 
any other purpose than to give a defendant an opportunity 
to appeal without the payment of the costs. The proviso 
may extend to a case of a plaintiff against whom judgment 
has been entered for the difference between his claim and 
the defendant's set-off; but the language used is not ap- 
plicable to an appellant against whom no judgment for a 
debt or claim has been entered. An appellant who seeks 
the benefit of the proviso must show that he falls within 
its terms. This the present plaintiffs are not able to do, 
for they are not debtor appellants and evidently do not 
come within the language of the proviso. The judgment in 
the case from which they seek to appeal was in their favor 
and against the defendant, for a certain sum and costs. We 
are not satisfied, therefore, that they are entitled to a trans- 
cript for an appeal without first paying the costs. 
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The view we have taken of the proviso obviates the neces- 
sity of determining the general question whether the Local 
Act is repealed by the General Act. So far as the latter 
covers the present case, it is not inconsistent with the local 
legislation. 

Accordingly the prayer for a peremptory mandamus is 
denied. 



Sale of Oleomargarine. 

Oleomargarine — Sale by agent! of foreign manufacturers. 

Agents of foreign manufacturers of oleomargarine, who are 
licenced to sell at wholesale in Pennsylvania, but not at retail, 
cannot take retail orders for oleomargarine in Pennsylvania, to 
be delivered by the nearest retail dealer handling their brand of 
oleoiiiargarine, without taking out a license under Pennsylvania 
Statutes. 

Attorney General's Department. Opinion to James 
Foust, Dairy and Food Commissioner. 

Hargest, Deputy Attorney General, March 27, 1917. 

Your letter of March 6, 1917, requesting an opinion upon 
the construction of the oleomargarine law of June 5, 1913, 
P. L. 412, is at hand. 

The facts I understand to be as follows: 

Manufacturers of oleomargarine in Chicago who have a 
license to sell oleomargarine at wholesale in Pennsylvania, 
but who do not have a license to sell at retail therein, pro- 
pose to send their agents throughout the State to secure 
orders for oleomargarine a retail from housewives, and 
other consumers, and when such orders are obtained, to 
forward them to the nearest licensed retail dealer handling 
or selling their brands of oleomargarine. The licensed 
retail dealer will then receive, accept the order, pack the 
oleomargarine and send or deliver the package to the pur- 
chaser. 

The retail dealer does not pay the salary or any part 
thereof, of the soliciting agent. 

I understand your inquiry to be whether such plan can 
be lawfully carried out without such agents obtaining 
licenses. 
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Section 2 of this Act provides, in part, as follows: 

"Every person, firm or corporation, and every 
agent of such person, firm or corporation, desiring 
to manufacture, sell, or offer or expose for sale, or 
have in possession with intent to sell, oleomargar- 
ine, butterine or any similar substitute not made or 
colored so as to look like yellow butter, shall make 
application for a license so to do • * * such 
licenses shall not authorize the manufacture or 
sale, exposing for sale, or having in possession with 
intent to sell, oleomargarine, butterine, or any 
similar substance, at any other place than that 
designated in the application and license." 

In an opinion dated February 3, 1916, upon a similar 
subject, I endeavored to draw the distinction between the 
regular clerks of a grocery store who would take orders 
for groceries, and incidentally for oleomargarine, and the 
agents employed to travel around the country, taking 
orders for nothing but oleomargarine. 

In that opinion it was said: 

"It might be an unreasonable construction to 
hold that every clerk of a retail dealer who has a 
license to sell oleomargarine, must be also licensed 
because the Act says that every agent of such per- 
son, firm or corporation desiring to manufacture, 
sell, offer or expose for sale, oleomargarine, shall 
make an application for a license so to do. Where 
a clerk or employe, in the regular course of his 
business is taking orders for other goods and along 
therewith, and as incident to such business takes 
orders for oleomargarine to he delivered with the 
other products, such transaction may fairly be 
covered by the retailer's license. On the other 
hand, it would be just as unreasonable, and do vio- 
lence to the legislative intent, to say that under this 
statute, a license to sell oleomargarine at retail, 
would permit the agents of the holder of the license 
to travel around into other cities and towns for 
the purpose of obtaining orders, even though the 
orders were to be filled by subsequent delivery 
from the place licensed." 
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Under this proposed plan the agents are not ev«n the 
employees of the retail dealer who holds the license, but 
are tlie employees of the raaaufacturer of the oieosoargaiiine. 
They ar« em^iloyees of a licensee to sell at wholesale, and 
are tai&ing orders to sell at retail. 

The Act of AssemWy speci6caUy requiree not only the 
person, firm or corporation to be licensed, but "ev«ry agent 
oi such person, itrm or ccM'poration desiring to aiainuiacture, 
sell or oiler or -t^tposie for sale * * * oleomargarine," 
to maice a|>plicatiQn for a license. 

It is within the letter of this statute to require every 
agent of a retail dealer to obtain a license before offering 
oleomargarine for sale. This construction, however, may 
not be within its spirit, but it is certainly within both the 
letter and the spirit to require an agent of the manufacturer 
who holds a wholesale license, to take out a license before 
he shall be permitted to offer oleomargarine for sale at re- 
t!^il. 

Nothing said in this opinicra is intended to apply to the 
agents of licensed wholesale dealers who take orders for 
oleomargarine to be sent directly to and filled by said 
licensed dealers. 

I am, therefore, of opinion, and so advise you, that the 
plan proposed cannot be put into force in the State of 
Pennsylvania, unless the agents are licensed as required 
by the statute. 



The Charles E- Hikes Company vs. Henry G. Reuwer, 
Trading as Golden Seal Drug Store. 

Labels, trade-maekt and trade namgt—Regislratiqn— ^Equity 
jurisdiction — Act of Jvnt 30, jqoi. 

A court of equity has jurisdiction to award the penalties provided 
in Section 4 of the Act o£ June 20, 1901, P. L. 582. as amended by 
the Act of April 24. 1905, P. L. 302. 

The Act of June 20. 1901. providing for the registration of labels, 
trademarks, trade names, etc.. is highly penal in its character and 
the burden is upon him who alleges violation of its provisions to 
prove his allegation by evidence which establishes it beyond any 
reasonable doubt. 

Under the evidence in this case, the court held that plaintiffs 
case had not been established beyond a reasonable doubt and dis- 
missed the bill at plaintiff's cost. 
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ANSWERS TO PLAINTIFF'S BEQUESTS FOR FINDINGS OF FACTSAND 
CONCLUSIONS OF LAW. 

1. The plaintiff manufactures a syrup which it sells in 
five-gallon containers to retail dealers in beverages, licens- 
ing them to prepare a drink by adding to one part of syrup 
seven parts of .carbonated water, and to dispense the same 
under the name of "Hires." 

2. The beverage "Hires" has been extensively advertised 
under that name and is largely used by the public. 

3. The plaintiff attaches to each can of syrup which it 
sells a metal tag upon which is printed upon one side the 
following : 

"Five Gallons 

HIRES SYRUP 

Ready for use 

Adulteration of this Syrup is 

Illegal under the Pure Food Act 

and will be prosecuted. 

SEE LICENSE ON OTHER SIDE." 

Upon the reverse side is the following license: 

"The Purchaser of this syrup is licensed to use 
the trade mark and name "HIRES" in selling the 
beverage made from this Syrup, when the syrup is 
used as purchased and the beverage is made in ac- 
cordance with directions; i. e. one part of Hires 
Syrup to seven parts of carbonated water, well 
blended." 

4. The plaintiff has the exclusive right to use the trade 
name "Hires" and it duly registered said trade name under 
the Act of June 20, 1901, P. L. 582, in the office of the Sec- 
retary of the Commonwealth of Pennsylvania on October 
11, 1909. The registration certificate states that the said 
trade mark, trade name and designation consist of the word 
"Hires" and that the class of merchandise to which it has 
been or is intended to be appropriated is soda fountain bev- 
erage and syrup for preparing the same. 

5. We find the facts to be as stated in plaintiff's fifth 
request. 

FIFTH REQUEST. 

Plaintiff's rights in the trade name "Hires" are of 
great value to it, as the public knows and asks for the 
beverage made from plaintiff's product under that name, 
and the sales thereof are large and are increasing. 
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6. We are not satisfied that unlawful sales were made 
by the defendant as stated in this request. The class of 
merchandise intended to be protected by the registration 
with the Secretary of the Commonwealth is the syrup used 
in manufacturing the soda fountain beverage. It is not 
alleged or proven that this syrup was ever sold by the de- 
fendant to any one nor that the customers to whom sales 
were made requested that this syrup be furnished them. It 
may be that the defendant did not use this syrup exactly 
in accordance with the directions given by the plaintiff 
and it is not unlikely that the failure to prepare the soda 
fountain beverage exactly in accordance with the rules for 
the use of the syrup led the customers referred to in the bill 
to doubt whether they had been served with the Hires 
beverage. 

7. The srfle of a spurious article under the name of 
"Hires" would be a wrong both to the plaintiff and to the 
public and injurious to the plaintiff's business and the value 
of its trade name and if continued would greatly injure 
plaintiff's exclusive right to the word "Hires" in connection 
with syrup made for the manufacture of soda fountain bev- 
erages. 

CONCLUSIONS OF LAW. 

1. We are not satisfied that the defendant has done any 
act in violation of plaintiff's right, and we therefore con- 
clude that the plaintiff is not entitled to an injunction. 

2. We are not satisfied that the defendant has made 
sales in violation of the plaintiff's rights. There is no satis- 
factory proof that he unlawfully sold any of the syrup 
manufactured by plaintiff for the making of soda fountain 
beverages. 

ANSWERS TO defendant's REQUESTS FOR FINDINGS OF FACTS 
AND CONCLUSIONS OF LAW. 

1, We are satisfied from the evidence that from Novem- 
ber 13, 1913, the day upon which the defendant purchased 
the Golden Seal Drug Store, until late in the fall of 1915, 
the defendant continuously sold Hires Root Beer at said 
Golden Seal Drug Store, having purchased about 18 gal- 
lons of Hires Root Beer syrup along with the other stock 
in said store, and having purchased 35 gallons of said syrup 
from a representative of the Hires Company in the summer 
of 1914, which said 35 gallons were delivered to him by 
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the jobber, the D, Bacon Company, of Harrisburg, Pa.," on 
June 2, 1914, or about that date. 

2. During said period of time defendant displayed upon 
his soda fountain a Hires advertising sign, and from some 
time in June, 1914, until the late fall of 1915, used upon the 
counter of his soda fountain a jar bearing the Hires trade 
mark, which said jar was furnished to defendant by the 
plaintiff as a receptacle for Hires root beer syrup from 
which the proper quantity to be mixed with a glass of 
carbonated water could conveniently be measured. 

3. From June 2, 1914, to September 16, 1915, the defend- 
ant kept Hires root beer syrup both in his soda fountain 
and in said jar and dispensed the same from both recep- 
tacles. 

4. During the spring or summer of 1915 the defendant 
had a controversy with a representative of the plaintiff 
company and declined to order any more Hires. 

5. There is no direct evidence that the defendant ever 
had any root beer or root beer syrup except Hires in his 
store prior to September 16, 1915, upon which date the said 
jobber, the D. Bacon Company, delivered and billed to the 
defendant five gallons of Rochester root beer syrup, which 
is the first sale of Rochester root beer syrup to the defend- 
ant appearing on the books of said jobber. 

6. Upon the receipt of said Rochester root beer syrup 
on September 16, 1915, the defendant instructed his em- 
ploye in charge of his soda fountain to take the Hires root 
beer syrup then in the soda fountain out of the fountain 
and place it with the Hires root beer syrup in the said 
Hires jar and to place said Rochester root beer syrup in 
the said soda fountain, which instructions were obeyed 
by said employe. 

7. The defendant further instructed his said employes 
that customers asking to be served with Hires should be 
served out of said Hires jar, but that customers merely ask- 
ing for root beer should be served with Rochester root beer 
out of said fountain, and that when the Hires root beer 
syrup then on hand should become exhausted the said jar 
and all Hires advertising matter should be removed from 
the store, and that customers asking to be served with Hires 
should be informed that the defendant did not handle Hires 
root beer and should be offered Rochester root beer. 

8. Defendant continued to sell both Hires and Rochester 
root beer, the former from said jar and the latter from said 
soda fountain, until late in the fall of 1915, at which time 
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his supply of Hires became exhausted, and after which time 
he continued to sell Rochester root beer only. " 

9. Upon the exhaustion of defendant's supply of Hires 
in the fall of 1915 the said Hires jar was removed from the 
counter and said Hires sign was removed from the foun- 
tain and since that time no Hires advertising matter of any 
kind has been displayed by defendant. 

10. During the month of December, 1915, defendant dis- 
tinctly stated to a customer who asked to be served with 
Hires that he no longer sold Hires, but was selling Roches- 
ter root beer. 

U. On August 26 and August 27, 1915, dates prior to 
the first purchase by defendant of Rochester root beer as 
aforesaid, agents of the plaintiff company visited the store 
of defendant, asked to be served with Hires and were sold 
a beverage which in the unsupported opinion of a chemist 
in the employ of the plaintiff company, was not Hires, but, 
taking into consideration all the other facts and circum- 
stances in the case, tending to show that upon the dates of 
said purchase the defendant had genuine Hires root beer, 
both in his soda fountain and in said jar, purchased from 
the plaintiff company, and had no other root beer syrup in 
his store prior to September 16, 1915, we find from the 
weight of the evidence that the beverage sold on said dates 
to plaintiff's agents by defendant's employes was Hires root 
beer syrup purchased from the plaintiff company and com- 
pounded by defendant under the license attached by plain- 
tiff to each can of the product. 

12. On March 28, 1916, an employe of defendant sold to 
an agent of the plaintiff company a beverage which was not 
Hires but was made by compounding Rochester root beer 
syrup with simple syrup and carbonated water, which bev- 
erage is the fourth sample referred to by the said chemist 
in his testimony. 

13. At the date of said last mentioned sale and for 
three or four months prior thereto there were no advertise- 
ments of any kind displayed by defendant indicating to the 
public that he was selling Hires, nor did the word "Hires" 
ever appear upon the menus or lists of drinks used by de- 
fendant, but defendant was at that time using steins marked 
Rochester Root Beer. 

14. The chemical analyses of samples of beverages pur- 
chased by agents of the plaintiff from employes of the de- 
fendant were four in number, the first three being of the 
beverages purchased on August 26 and 27, 1915, and the 
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fourth of the beverage purchased on March 28, 1916. The 
analyses showed that there was a marked difference in 
the chemical properties of sample No. 4 as compared with 
samples Nos. 1, 2 and 3, but, by reason of the fact that the 
chemist of the plaintiff company, who made the analyses, 
took different quantities from each sample for the purpose 
of analysis, no accurate comparison could be made between 
sample No. 4 as compared with samples Nos. 1, 2 and 3. 

REQUESTS FOR CONCLUSIONS OF LAW. 

1. We are not satisfied a court of equity has no juris- 
diction to award the penalties provided by Section 4 of the 
Act of June 20, 1901, but these penalties ought to be im- 
posed only after clear proof of violations of the law and of 
the rights of the plaintiff, and the burden is upon the plain- 
tiff who alleges such violations and claims such penalties 
to establish the violations by a fair preponderance of evi- 
dence. 

2. We are not satisfied that the defendant is guilty of 
a violation of the provisions of the Act of June 20, 1901, 
P. L. 582, as amended by the Act of April 24, 1905, P. L. 
302. . 

3. We are not satisfied from all the testimony in the 
present case that any violation or infringement of plain- 
tiff's rights has been committed by the defendant. 

4. We are not satisfied from a careful consideration of 
all the evidence in this case that the defendant sold and de- 
livered the beverage as and for Hires, which was not in 
fact Hires, nor are we satisfied that the defendant has 
shown any intent to deceive the public or injure the plain- 
tiff. 

5. We are not satisfied from all the evidence that the 
defendant has done or intends doing any act with respect 
to which any injunction should be issued, 

6. After careful consideration of all the testimony in 
the case we are satisfied that the plaintiff is not entitled 
to equitable relief as prayed and are of the opinion that 
the bill should be dismissed with costs. 

Bill in Equity. C. P. Dauphin County, No. 572 Equity 
Docket. 
T. R. While and Fox y G^y^r, for plaintiff. 
J. E. B. Cunningham and Wm. H. Earnest, for defendant. 
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McCarrell, J,, July 19, 1917. 

■ The plaintiff on October 11, 1909, obtained a certificate 
from the Secretary of the Commonwealth under the Act of 
June 20, 1901, showing that it claimed and had the right 
to claim a trade-mark, branti, trade-name and designation 
of the word "Hires" intended to be used for the prepara- 
tion of a soda fountain beverage and syrup for preparing 
the same. The plaintiff at various dates sold the defend- 
ant five gallon cans of this syrup for the preparation of a 
soda fountain beverage. The direction for the use of this 
Syrup was given by a metal card attached to each can. This 
direction required the addition of seven parts of carbonated 
water to one part of the syrup, these proportions to be well 
blended. The plaintiff did not manufacture the soda fouti- 
tain beverage sold by the defendant. The real claim of 
the plaintiff apparently is only for the syrup compounded by 
it from roots, herbs, etc. for preparing a soda fountain 
beverage. This syrup, which is the only thing produced by 
the plaintiff, is not ordinarily sold to any retail customers,, 
but is sold only to producers of a soda fountain beverage. 
These producers may mingle the syrup with the carbonated 
water or other liquids in such proportions as may be neces- 
sary to produce a soda fountain beverage of such strength 
and flavor as may gratify the taste of the customers. The 
plaintiff is only entitled to be protected against the using 
of any such syrup other than that manufactured by it and 
calling the beverages produced "Hires." We have not 
been referred to any case which decides that the Hires 
syrup may not lawfully be used by the producers of soda 
fountain beverages in any way he chooses in order to make 
the beverage potable and satisfactory to customers. The 
composition of the syrup is the property right and trade 
secret of the plaintiff, which may not be lawfully used by 
another without permission. The Act of June 20, 1901, P. L. , 
582, is entitled : 

"An act to provide for the registration of labels, 
trade-marks, trade-names, stamps, designs, devices, 
shojiemarks, terms, brands, designations, descrip- 
tions or forms of advertisement, and protect and 
secure the rights, property and interest therein of 
the persons, co-partnerships or corporations adopt- 
ing and filing the same, and providing penalties for 
the violation of the act." 
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The first section provides for the registration of any label, 
trade-mark, etc., adopted by any person or corporation. To_ 
secure registration the applicant is required to state, 
"the class of merchandise and the particular de- 
scription of goods comprised therein, the 'class to 
which it has been or is intended to be appropriated, 
and the length of time, if any, during which it has 
been in use." 
The application for registration must also set forth that 
the applicant, 

"has the right to the use of the same, and that no 
other person or persons, co-partnership or corpo- 
ration, has a right to such use, either in the identical 
form or in any such near resemblance thereto as 
may be calculated to deceive, and that the fac- 
similes, copies or counterparts filed therewith are 
true and correct." 
The third section provides, 

"That whenever any person or persons, co-part- 
nership or corporation, has heretofore adopted and 
filed for record or registry, or shall hereafter adopt 
and file for registry, any label, trade-mark, trade- 
name, device, shopmark, designation, for form of 
advertisement, as herein provided, it shall be un- 
lawful, and a violation of this act, for any other 
person, co-partnership or corporation to make any 
use, sale, offer for sale, or display of the genuine 
label, trademark, device, shopmark, designation, or 
form of advertisement, or any such likeness or 
imitation thereof as shall be calculated or liable 
to deceive, of any such person or persons, co-part- 
nership or corporation, filing the same ; or to sell, 
offer to sell or dispose of any goods, wares or 
merchandise, in bulk or in any box, case, can, bottle 
or package, to or with any such genuine label, 
trade-mark, trade-name, device, shopmark, desig- 
nation, or form of advertisement, filed for record 
as aforesaid, or any such likeness or imitation 
thereof is attached, affixed or displayed ; or to make 
any wrongful use whatever of any such genuine 
label, trade-mark, trade-name, device, shopmark, 
designation, or form of advertisement, or any such 
likeness or imitation thereof; or to, in any way, use 
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the name or seal of any such person or persons, co- 
partnership or corporation, or any such likeness or 
imitation thereof, in and about the sale of goods 
or otherwise, without first obtaining in every such 
case the license, consent or authority of the person 
or persons, copartnership or corporation, adopting 
filing and registering the same ; and it shall be un- 
lawful for any other person, firm, co-partnership 
or corporation, to make any use of such label, trade- 
mark, trade-name, device, shopmark, designation, 
or form of advertisement, so filed, or any such like- 
ness or imitation thereof, or utter or display the 
same orally or in any printed or written form in 
the conduct of his husiness or in any business 
transaction, attached to merchandise or products 
of labor,, or detached from and independent of the 
same, on invoice, letter-heads, bills or advertise- 
ments, without express consent, license and au- 
thority of the person or persons, co-partnership or 
corporation, so filing the same." 
The fourth section provides as follows : 

"That any person or persons who shall hereafter 
wrongfully perform, or permit to be performed, 
any act expressly prohibited or declared unlawful 
by section three of this act, shall be subject to a 
penalty of two hundred dollars, to be sued for in 
any court having jurisdiction of an action for a 
fine or penalty, by any person or persons, co-part- 
nership, or corporation, aggrieved in the matter; 
and the court having jurisdiction of the parties 
shall grant an injunction restraining the defendant 
from such unlawful acts, and in addition to the 
penalty provided for in this section shall award to 
the plaintiff such damages, resulting from such 
wrongful and unlawful acts, as may be proved, and 
shall require the defendant to pay to the plaintiff 
the profits derived from such unlawful acts." 
The title and the language of this act seem to indicate 
that it was intended to apply only to such trade-marks, 
trade-names, devices and advertisements as appear in 
tangible visible form to be filed with the application for regis- 
tration. The third section of the Act of June 20, 1^1, 
is amended by the Act of April 24, 1905, P. L. 302, but 
this amendment does not in any way aflect this case. 
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The Act of June 15, 1911, P. L. 975, is entitled: 

"An act providing for the registration of bottles, 
boxes, siphons, siphon-heads, tins, kegs, cans, 
soda fountains, cylinders of carbonic acid gas, or 
other containers; and forbidding the refilling of, or 
■ dealing or trafficking; in, such registered bottles, 
boxes, siphons, siphon-heads, tins, cans, kegs, soda 
fountains, cylinders of carbonic acid gas, or other 
containers, by persons other than the owners 
thereof, without the written consent of the owner, 
and imposing a penalty therefor; providing for the 
issuing of process in the nature of search warrant; 
providing what shall be prima facie proof thereof; 
and providing that the delrvery of said bottles, 
boxes, siphons, siphon-heads, tins, cans, kegs, 
soda fountains, cylinders of carbonic acid gas, or 
other containers, shall not constitute a sale 
thereof." 

The first section provides as follows; 

"Any person or corporation engaged in manu- 
facturing, bottling or selling soda-waters, mineral 
or aerated waters, porter, ale, root beer, cider, 
ginger ale, milk, cream, small beer, lager beer, 
weiss beer, white beer, or other beverages, or any 
medical preparations, perfumery, oils, ketchup, 
compounds or mixtures, in bottles, boxes, siphons, 
siphon-heads, tins, cans, kegs, soda-fountains, 
cylinders of carbonic acid gas, or other contain- 
ers, with his, her, their, or its name or names, or 
other mark or marks, or device or devices, branded, 
stamped, engraved, etched, blown, impressed, or 
otherwise produced upon such bottles, boxes, 
siphons, siphon-heads, tins, cans, kegs, or other 
containers used by bim, her, them, or it, may file 
in the office of the Secretary of the Commonwealth 
a description of the name or names, marks or de- 
vices, so used by him, her, them, or it, respec- 
tively, and cause such description to be printed 
once a week for two weeks successively in a 
newspaper published in the county in which the 
principal office or placeof business of the owner shall 
be located; and, upon legal proof being furnished 
the Secretary of the Commonwealth, a certifi- 
cate shall be issued by the Secretary of the Com- 
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monwealth, upon payment of the sum of twenty- 
five cents, which certificate shall be competent 
evidence in any court of law of the Commonwealth 
of Pennsylvania of the right of such person or per- 
sons, or such corporation or corporations, to the 
absolute use of such bottles with such devices 
thereon and of the publication and registration of 
the same." 

The second paragraph of the section makes it unlaw- 
ful to refill any container with soda-waters, mineral or 
aerated waters, porter, ale, root beer, weiss beer, etc., 
or to deface, erase, oblilera'te, cover up, or otherwise 
remove or conceal, any such name, mark, or device thereon. 

The fourth paragraph of the section provides the method 
of procedure for the violation of the terms of the act and 
imposes a penalty of fifty cents for each bottle, box, siphon, 
siphon-head, tin, can, keg, soda fountain, cylinder of car- 
bonic acid gas, or other container unlawfully filled, sold 
or used. 

The eighth paragraph of the section declares that all 
laws or parts of law inconsistent herewith are repealed. 
This act seems to have been passed for the purpose of 
protecting persons engaged in manufacturing, bottling or 
selling soda-water, mineral or aerated water, porter, ale, 
root beer, etc. If the plaintiff had seen fit to provide con- 
tainers with its trade name or device appearing thereon 
- the protection thus secured would apparently have been 
much more effective than that secured under the Act of 
June 20. 1901, P. L. 582. Whether this last mentioned 
act was ever intended to apply to a syrup such as that 
manufactured by the plaintiff and intended for use by 
producers of soda fountain beverages is not entirely clear 
from doubt. But it is not now necessary in the present 
case to discuss or decide whether the syrup manufactured 
by the plaintiff may be registered under the Act of June 
20, 1901, or the Act of June 15, 1911, P. L. 975. There can 
be no possible doubt that the language of the latter act 
expressly provides for the protection and registration of 
manufacturers and vendors! of root beer. If the pro- 
visions of this act are inconsistent with the provisions of 
the Act of June 20, 1901, such provisions are expressly 
repealed. This question we do pot now decide as we have 
concluded to limit our inquiry to the question whether 
the plaintiff has proven that the defendant has wrongfully 
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performed or permitted to be performed any act expressly 
prohibited or declared unlawful by section 3 of the Act of 
June 20, 1901, The act is highly penal in its character 
and the burden is upon him who alleges the performing of 
or permission to perform the wrongful and prohibited act 
to prove his allegation by evidence which establishes it 
beyond any reasonable doubt. The defendant is pre- 
sumed to be innocent. There is no satisfactory evidence 
that the defendant was actually present when any alleged 
unlawful act was performed or permitted. The uncontra- 
dicted testimony shows that he gave to his manager such 
explicit instruction as to the sale of Hires and Rochester 
beer that the performance of an unlawful act would have 
been practically impossible if these instructions had been 
observed, and the manager testifies that they were care- 
fully observed. The sales of August 26, August 27, 1915, 
and March 28, 1916, were made to chosen employes of 
the plaintiff, who skilfully transferred the beverages bought 
by them to tin cans carried by them for that purpose 
, and were transmitted in bottles by parcel post to plain- 
tiff's chemist in Philadelphia. The testimony shows that 
ice was added to some of these beverages when pur- 
chased and the evidence is uncontradicted that "ice makes 
it difficult to make a chemical analysis" (Testimony p. 15). 
The same quantity of each sample was not used in making 
the analyses and all these analyses were made by plain- 
tiff's own chemist, There is no evidence that the taste of 
any beverage purchased indicated that it was not made 
from the Hires syrup. The testimony of the defendant 
satisfies us that the defendant never sold any root beer 
except Hires and Rochester,^ and that defendant never 
had any Rochester beer in his store before September 16, 
1915. The testimony of defendant and Mr. Weaver, his 
manager, was corroborated by that of Mr. Spicer, secretary 
and treasurer of the D. Bacon Company, which as jobber 
handled the purchases of Hires and Rochester beer. Mr. 
Spicer fixed the date of the delivery from the bill ren- 
dered at the time of the delivery and by an examination 
of the day book and ledgers of the D. Bacon Company. 
Mr. Spicer is an entirely disinterested witness and we 
have no doubt as to the accuracy of his statements. If this 
is correct, then the beverages purchased August 26th and 
27th, 1915, were made from Hires syrup, and the analyses 
by plaintiff's chemist of these three samples are not en- 
tirely accurate. The beverage purchased March 28th, 1916, 
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was possibly made from Rochester syrup and the analysis 
by plaintiff's chemist, who concluded that it was not Hires 
was perhaps accurate. This does not satisfy us that any . 
wrongful act was done or permitted by defendant in the 
sale of this particular beverage. He was not present 
when the sale was made,. His instructions to his manager, 
as his manager says were observed, indicate a desire upon 
the part of the defendant to carefully guard the rights 
of the plaintiff and practice no deception on the public 
in the sale of his soda fountain beverages. He ought 
not to be penalized unless the proof of the wrongful act 
is beyond reasonable doubt. The burden is upon the 
plaintiff to establish by the evidence beyond any reason- 
able doubt the performing or permitting the performance 
of a wrongful act prohibited by the Act of June 20, 1901. 
Even if Hires was ordered, our common experience teaches 
us the order may have been misunderstood. Here no in- 
quiry was made for the purpose of definitely ascertaining 
whether or not the person understood that Hires was or- 
dered. 

This proceeding is in equity and must be conducted in 
accordance with equitable principles. From a careful con- 
sideration of all the testimony we are unable to conclude 
that plaintiff has met this burden. It is therefore not en- 
titled to receive any penalty from the defendant. The tes- 
timony does not indicate that plaintiff has any right 
to an injunction. We have answered in separate papers 
filed herewith the several requests made by plaintiff and 
defendant, respectively, for findings of fact and conclusions 
of law, and now refer to the same as part of this opinion. 
In pursuance of the conclusion announced above we now 
direct that the following decree be entered nisi and that 
the same shall become absolute and final unless exceptions 
be filed within the time limited by the rules in equity. 

DECREE. 

This cause came on to be heard upon bill, answer and 
testimony, was argued by counsel and carefully consid- 
ered by the Court, and thereupon it is now ordered, ad- 
Judged and decreed that the plaintiff has failed to estab- 
lish beyond reasonable doubt by the evidence submitted 
that the defendant has committed any wrongful act as 
complained of in the bill filed in this case, and therefore 
it is now ordered, adjudged and decreed that the plaintiff's 
bill be and is hereby dismissed at its costs. To this order 
the plaintiff excepts and at its request an exception is now 
sealed. 



D.gitize<)t.yG00glc 



DAUPHIN COUNTY HEPORTS 



Commonwealth vs. Meyer Lane. 

Criminal law — Indictment — Trial — Time for preparation. 

Where an information did not name the persons to whom sales 
of cocaine had been made, an indictment based on such' informa- 
tion, giving the names of persons to whom sales had been made, 
will be quashed on motion. 

Defendant was taken into custody March 13, 1917. A. bill of 
particulars was furnished his counsel March 23, 1917. An indict- 
ment based on the original information was quashed, A new in- 
formation was made, and a hearing had thereon, and true bills 
found on March 24. 1917, the day on which defendant was put on 
trial. Defendant did not ask to be heard at the original hearing 
and did not employ counsel until March 23, 1917. Held, that de- 
fendant had ample time to prepare his defense and motion for new 
trial refused. 

Motion for new trial, Quarter Sessions of Dauphin 
County, Kos. 128 and 129, March Sessions, 1917. 

Robert Rosenberg for motion. 

R. T. Fox, AsBistant District Attorney, contra. 

McCarrell, J., May 22, 1917. 

The motion for a new trial in this case alleges that the 
verdict was against the evidence. We cannot so agree and 
this reason is therefore disregarded. While it is true that 
the hearing upon which these indictments are based was 
held on March 24, 1917, the day of the trial, it is true 
that an information was made March 13, 1917, for the same 
offense. That information was defective because it did not 
name the persons to whom the sales of cocaine had been 
made, and while the indictment drawn in pursuance of 
this information did name the persons, it was objectedto 
and a motion made to quash for that reason. This motion 
to quash was sustained. A new information was made 
charging the sales of cocaine to the persons named in these 
indictments, a hearing was had thereon and bills were 
presented to the Grand Jury and found to be true. There 
is nothing in the record which indicates that the de- 
fendant at the original hearing, March 13, 1917, asked to 
be heard nor does such request appear upon the record of 
the information made March 24, 1917. The defendant was 
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taken in custody on March 13, 1917, when the first infor- 
mation was made, and a bill of particulars was furnished 
to his counsel on Friday, March 23, 1917. If the defend- 
ant had given attention to the preparation of his defense 
when he was arrested and imprisoned on March 13, 1917, 
he would have had ample time to make proper preparation, 
but he apparently did nothing in the way of employing 
counsel until Mar-zh 23. The time that elapsed between his 
original arreat and his trial was ample to enable him to 
prepare for hts defense. The bill of particulars given his 
counsel the day before the trial, in the light of the infor- 
mation which he had previously, afforded him sufficient 
opportunity to prepare for any defense which he could 
present. If the defendant could have proven an alibi by 
witnesses not present, the fault is entirely his own. How- 
ever, the affidavits presented at the argument, even if like 
testimony had been given by the affiants, would scarcely 
have established an alibi to the satisfaction of a jury. The 
testimony of the Commonwealth was strong and persuas- 
ive. The jury found that it established the guilt of the 
defendant in each case beyond any reasonable doubt. We 
are satisfied that no injustice has been done to the de- 
fendant and that in fact and in truth he made the sales 
complained of and gave the cocaine to the person charged 
in the other indictment. Being satisfied that no injustice 
has been done to the deefndant by the trial and that no 
valid reason has been assigned for disturbing the verdict 
we overrule and dismiss the pending motion for a new 
trial. 



B.\NKiNr, Associations. 
Banting Associations — Incorporation — Act of May ij, j8y6. 

Banking associations, incorporated under the Act of May 13, 
1876, P. L. 161, may begin business when fifty per cent, of the 
capital has been paid in, although some of the subscribers have 
not paid in fifty per cent, of their subscriptions. 

Attorney General's Department. Opinion to John W. 
Morrison, Deputy Commissioner of Banking. 

KuN, Deputy Attorney General, January 19, 1917. 

Your inquiry under date of the 16th inst., addressed to 
the Attorney General, relative to banking associations in- 
corporated under the Act of May 13, 1876, P. L. 161, was 



D.gitize<)t.yG00glc 



232 DAUPHIN COUNTY REPORTS Vol. 20 

Banking Associations. 

duly received. You ask to be advised whether, if fifty per 
centum of the capital has been paid in before commencing 
business, the law has been complied with, notwithstanding 
the fact that some of the subscribers have not paid in 
fifty per centum of their subscriptions. 

The question arises under Section 9 of the Act, which pro- 
vides : 

"That before any association incorporated under 
this act shall commence business, at least fifty per 
centum of its capital stock shall be paid in, and the 
remainder of the capital stock of such corporation 
shall be paid in instalments of at least ten per 
centum on the whole amount of the capital per 
month from the time it shall commence business, 
and the payment of each instalment shall be certi- 
fied under oath to the auditor general by the presi- 
dent and cashier of the corporation." 

Under the provisions of Section 10 of the Banking Act 
of 1895 the certification referred to must now be made to 
the Commissioner of Banking. 

It is apparent that the purpose of the requirement that 
at least fifty per centum of the capital stock of the asso- 
ciation shall be paid in before it may commence business, 
is to insure such stability in the association as to warrant 
the exercise of its corporate powers. It would appear, 
therefore, to be immaterial in what proportions the sub- 
scribers to the capital stock made payments on account of 
their subscriptions in order to raise the required minimum 
of fifty per centum of the capital stock to enable the com- 
pany to commence business. Any conclusion that the Act 
contemplated that all of the subscribers pay in fifty per 
centum of their subscriptions would, therefore, not be 
warranted either by the language of the Act or the ap- 
parent reason for the provision. 

You are, therefore, advised that if fifty per centum of the 
capital has been paid in the law has been complied with 
so as to enable an association incorporated under this Act 
to commence business, notwithstanding the fact that some 
of the subscribers have not paid in fifty per centum of their 
subscriptions. 
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Commercial Fertilizers. 

Commercial fertilizers — License fees. 

A particular brand of commercial fertilizer, made by "A" one 

year and by "B" the next year, is still the same brand of fertilizer, 

and the fees to be paid by the manufacturer or importer arc 

based on the sales of the preceding year. 

Attorney General's Department. Opinion to Charles E, 
Patten, Secretary of Agriculture. 

Hargest, Deputy Attorney General, January 24, 1917. 

Your favor of the I3th inst. is at hand. 

You ask for a construction of the Act of May 1, 1909, P. 
L. 344, upon the following state of facts: 

A fertilizer firm, manufacturing several brands of com- 
mercial fertilizers, with distinct brand and trade names, 
and with guaranteed analyses, registered with the Depart- 
ment, discontinued its business. It is succeeded by a firm 
of a different name, which continues to manufacture and 
sell the same fertilizers with the same trade or brand 
names, and the same analyses. 

The question which you propound is whether these fer- 
tilizers, manufactured and sold by the new firm, are to be 
considered as new brands and accepted upon the payment 
of a minimum fee, or whether the fees therefor are to be 
graded upon the sales. 

The Act provides, in Section 1 : 

"That every package of commercial fertilizer 
sold, offered, or exposed for sale, * * ♦ shall 
have plainly stamped thereon the name and ad- 
dress of the manufacturer or importer and his place 
of business, the net weight of the contents of the 
package, the brand or trade-name of the fertil- 
izer the package contains, and an analysis stating 
the percentage such fertilizer contains of nitro- 
gen," etc. 

Section 3 provides for the filing of an affidavit with the 
Secretary of the Commonwealth on or before the first day 
of January of each year, "showing the amount of each 
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brand of fertilizer having' a distinct trade name, sold 
within the Commonwealth during the last preceding year," 
This Section then provides for a fee, graded upon the 
amount sold during the preceding year. 

It continues : 

"If such manufacturer, manufacturers, importer 
or importers, shall not have made any sales within 
the Commonwealth during the preceding year, he 
or they shall pay the sum of fifteen dollars upon 
each such brand, as aforesaid." 

The requirement for registration and tor affixing to each 
package the brand or trade name of the fertilizer, as well 
as an analysis of the particular brand, indicates that the 
statute is more concerned with the fertilizer and its name 
and quality than it is with the person who makes or sells 
it. The fees are graded on the scale of each brand, not on 
the output of the manufacturer. 

A particular brand of fertilizer made by "A" one year, 
and by "B" the next year, is still the same brand of fertil- 
izer, regardless of who manufactures or sells it. 

I do not think the language "if such manufacturer or 
manufacturers, importer or importers, shall not have made 
any sales within the Commonwealth during the preceding 
year, he or they shall pay the sum of fifteen dollars upon 
such brand," can be construed to mean that, in order to 
be regarded as a brand which has been sold in the State 
theretofore, it must have been made by the same manu- 
facturer. 

The pertinent inquiry is whether it is the same brand. 

I am, therefore, of opinion and so advise you, that a 
manufacturer or importer of a brand of commercial fertil- 
izer which has been sold in the Commonwealth during the 
preceding year, must pay the fee based upon the amount 
of said sales, pursuant to Section 3 of said Act, even though 
the manufacturer or importer of said brand is not the same 
who manufactured or imported it during the year pre- 
■ceding. 
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Child Labor. 
Child labor— Employment of minors in saloons or bar-rooms 

aihere alcoholic liquors are sold— Act of May 13, 1915. 

The provision of section 5 of the Act of May 13, 191S, P. L. 
286, that no minor shall be employed or permitted to work in, or 
in connection with, any saloon or bar-room where alcoholic 
liquors are sold, applies to the minor son or minor brother of 
the proprietor of a saloon or bar-room. It applies also when 
the home of the proprietor is in the same house as the saloon 
or bar-room and whether employment is regular or only occasional. 

Attorney General's Department, Opinion to Lew R. 
Palmer, Chief Inspector, Department of Labor and In- 
dustry. 

Collins, Deputy Attorney General, January 30, 1917. 

There was duly received your communication of the 
I2th inst,, to the Attorney General, in which you request 
an opinion as to whether it is unlawful, under the Child 
Labor Law of 1915, for a "minor who may be a member of 
the family of the proprietor" of a saloon or bar-room in 
which alcohoUc liquors are sold, to be employed" or per- 
mitted to work therein. It appears that- the particular 
instances that occasioned this request for an opinion were 
as follows : 

(1) Where the minor son of a proprietor of a bar-room 
was found waiting on customers in his father's bar-room. 

(2) Where a minor brother of the proprietor of a bar- 
room with whom the minor resided was likewise found 
waiting on customers in said bar-room. 

In one of these cases, at least, the bar-room and the 
proprietor's home were in the same house and in both 
cases the employment of the minor was not regular but 
only occasional. 

The said Act of May 13th, 1915, P. L. 286, by the third 
paragraph of Section 5 thereof, provides as follows: 
"No minor shall be employed or permitted to 
work in, or in connection with, any saloon or bar- 
room where alcoholic liquors are sold." 
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This enactment is an exercise of the well recognized 
police power of the Commonwealth to regulate or prohibit 
occupations which may endanger the morals, safety or 
health of its people. It is a power inherent in the State and 
plenary, in extent. The above quoted provision is in- 
tended to safeguard minors against the temptations or 
harmful influences attendant upon working in places where 
alcoholic liquors are sold. It is to be noted that it does 
not merely exclude them from being employed therein, but 
forbids that they be "permitted to work in, or in connec- 
tion with" these places. 

Although the child's home be that of the parent, yet 
work in the parent's bar-room, although kept in the same 
house as the home, can not be construed as "domestic 
service in private homes" within the meaning of that term 
as used in Section 1 of the Act, wherein such service is 
excepted from the application of the Act. To permit a 
parent to have his minor child work in a bar-room of 
which the parent is the proprietor, or to allow any other 
proprietor of such place, who stands in loco- parentis to 
a minor, to have said minor work in his bar-room, would 
be to withhold from children of that class the protection 
which the Act by its aforesaid provision aflords to children 
generally. Parental control over minor children, or right 
to their labor, is not absolute, but always subject to the 
regulation of the law where the welfare of the child needs 
the interference of the law. The good of the child is the 
constant and controlling consideration. 

I therefore advise you that, in my opinion, the foregoing 
provision contained in Section 5 of said Act that — 

"No minor shall be employed or permitted to 
work in, or in connection with, any saloon or bar- 
room where alcoholic liquors are sold" 
applies in such cases as above stated. 



Motion Picture Films. 
Motion picture films — Potoen of board of censors — Recall 

of approval. 
The board of censors of motion picture films may recall its 
approval of a film, unless rights have been acquired or have in- 
tervened which a recall would disturb. 

Attorney General's Department. Opinion to Frank P. 
Shattuck, Chairman, Pennsylvania State Board of Censors. 
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KuN, Deputy Attorney General, July 25, 1917. 

This Department is in receipt of your communication 

of the 14th inst. asking whether the State Board of Censors, 

after giving approval to a film, is empowered to recall such 

approval. 

The Act of May 15, 1915, P. L*. 534, is the only statute 
conferring powers on your Board and your authority, there- 
fore, depends upon the express words of that statute, or 
upon the implications necessarily arising therefrom. 

Section 6 of the Act, relating to your authority, provides 
as follows: 

"The board shall examine or supervise the ex- 
aminations of all films, reels, or views to be ex- 
hibited or used in Pennsylvania; and shall approve 
such films, reels, or views which are moral and 
proper; and shall disapprove such as are sacri- 
legious, obscene, indecent, or immoral, or such as 
tend, in the judgment of the board, to debase or 
corrupt morals. This section shall not apply to 
announcement or advertising slides." 

While the language thus employed does not expressly 
authorize the recall of an approval, the intent is clear to 
constitute the Board a bulwark of the people against sacri- 
legious, indecent and immoral motion pictures. The stat- 
ute is an exercise of the police power of the State. It was 
passed for the protection of its citizens. It was designed 
to safeguard the morals of the public. These purposes of 
the Act are totally defeated if the approval of an immoral, 
sacrilegious or obscene film, given through inadvertence or 
otherwise, is beyond the recall of the Board. Under Sec- 
tion 26 of the Act a film disapproved by the Board must be 
re-examined, if request be made, and certainly the Board 
at its own instance could do that which it might be com- 
pelled to perform; but if the Board may reconsider its dis- 
approval, why not its approval? It may err in the one 
instance as well as in the other and the harm which may 
ensue an approval may be infinitely greater than that 
which would result from an erroneous disapproval. In the 
first case the individual may be harmed but in the latter 
instance it is the public that would suffer. 

Statutes are to be construed so as to advance the result 
sought to be attained and no intent is to be imputed to the 
Legislature hostile to the purpose for which the Act was 
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designed. Unless rights have accrued or intervened follow- 
ing such approval, which a recall would disturb, your 
authority is clear. 

The rule qf law stated in Throop on Public Officers, 
Section 564, is in point. It is there said: 

"It has been held; in several cases, that where a 
quasi judicial power has been exercised, upon 
which a private individual has acquired rights, the 
rule is the same, as where a judgment has been 
rendered by a court of inferior and limited jurisdic- 
tion; that is, that the officer or body can exercise 
the power only once, and cannot afterwards alter 
his or its decision." 

It follows that a decision may be altered when no such 
rights have been acquired. 

Specifically answering your inquiry, you are advised that 
your Board has the power to recall an approval of a film 
unless rights have been acquired or have intervened, which 
a recall would disturb. 



Reimbursement of Counties for Bounty Paid for 
Destruction of Noxious Animals. 

Noxious animals — Destruction — Bounty — Reimhursement oj 
counties. 

The Act of June 19, 1917, provides for the reimbursement of 
COimties for bounties paid for the destruction of noxious animals 
in cases in which payment has been refused by the Auditor Gen- 
eral because of omissions, defects, errors or irregularities in the 
proofs of claims, but not in cases which, upon investigation, have 
been found fraudulent. 

Attorney General's Department. Opinion to Joseph 
Kalbfus, Secretary, Game Commission. 

Hargest, Deputy Attorney General, July 31, 1917. 

Your favor of the 2nd inst., addressed to the Attorney 
General, was duly received. 

You ask to be advised whether the various counties 
which have paid certain bounty claims made under the Act 
of July 25, 1913, should be reimbursed, under Act No. 211 
passed June 19, 1917. 
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You submit a list of thiity-five different classes of claims. 

I understand you to desire to be advised whether the 
counties should be refused reimbursement for any one, or 
all. of these different classes. 

The Act No. 211, approved June 19, 1917, is, in its nature, 
a validating .^ct. It recites that the Auditor General has 
declined to draw his warrant to reimburse the counties 
which have made payments to persons as bounties or re- 
wards, for the destruction of noxious animals and birds, 
under the Act of July 25, 1913, because of omissions, de- 
fects, errors, or irregularities in the proofs of such claim, or 
in the certificates of the officers before whom such proofs 
were made. The Act also recites that there is an obligation 
on the part of the Commonwealth, and it is deemed just 
that such counties should be reimbursed to the extent of 
the amount which were paid in good faith by their officers, 
notwithstanding such omissions, defects, errors or irregu- 
larities, and it validates all such claims. 

There is, however, this provision: 

"This Act shall not authorize the payment of any 
claims which, under investigation, have been found 
to be fraudulent." 

It must be remembered that this Act is a validating Act. 
It is intended to reimburse the counties for moneys which 
were paid in good faith by their officers. 

I have carefully examined the thirty-five different reasons 
which you suggest might justify the rejection of certain 
claims, and all of the reasons which you have given, except 
those indicated later on in this opinion, do not constitute 
reasons for the refusal to reimburse the counties, because 
they consist of "omissions, defects, errors, or irregularities, 
in the proof of such claim, or in the certificates of the 
officers before whom such proofs were made," and are the 
very thing intended to be cured by this Act of Assembly. 

The exceptions which appear in your list are as follows: 

"l.S. Claims made out of whole cloth, by justices who 
received and kept the money." 

■By this I understand you to mean that there is no basis 
for the claim, and that it was fraudulently prepared by the 
justice who received the money and kept it, and of course 
this comes within the exception contained in the Act, that 
the payment of such claim upon investigatioin will be found 
to be fraudulent and cannot be paid. 
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"21 Goshawk not in the State at the time of supposed 
killing." 

By this I understand you to mean that there were no 
goshawks in the State at the time of the supposed killing, 
and that some other bird was substituted for a goshawk and 
payment fraudulently received therefor. In such case pay- 
ment should not be made. 

"25. Certificate as filed by Commissioners not in accord 
with the certificates of justice." 

If this goes to the amount it can be corrected on a proper 
audit of the claim. It only a discrepancy then it does not 
justify rejection of the claim. 

"26. Claims under provision of the Act of 1907." 

These claims cannot be allowed because the Act No. 211, 
passed June 19, 1917, only authorized the repayment to the 
counties of bounties paid under the Act of July 25, 1913, 
and does not authorize the repayment of bounties paid 
under the Act of June 1, 1907. 

"29. AtSdavits for animals not named in the bounty 
Act." 

Such claims, of course, cannot be allowed, and the coun- 
ties cannot be reimbursed therefor. The county can only 
be allowed for the payment of bounties for the destruction 
of noxious animals or birds, as authorized by the Act of 
July 25, 1913, and not for the destruction of animals or 
birds which are not included in that Act. 

"32. Dates altered in both the affidavit and certificate." 

If by this you mean that both the affidavit of the claim- 
ant and the certificate of the justice have the dates altered 
in them, so as to make a fraudulent claim, which otherwise 
would not have been paid by the county officials, then such 
alteration brings these claims within the provision of the 
Act which provides that it "shall not authorize the payment 
of any claims which, on investigation, have been found to 
be fraudulent." 

"33. Skins brought into the State from other states." 

"34. Skins of animals actually killed probated rapidly." 

By which I understand you mean that the same animal 
has been used as a basis for more than one claim. 
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"35. Probates made in several counties by men who ack- 
nowledged they were fraudulent." 

As to these last three, if the facts be found as stated, 
there can be no question but what the payments upon in- 
vestigation "have been found to be fraudulent," and there- 
fore no reimbursement for such claims should be made. 



Employes of State in Military Service of United 

States. 

Employes of State in Military Service of United States — 
Act of June y, tgij. 

The Act of June 7, 1917. relative to employes of the Stale in the 
military service of the United States, applies to all employes of the 
State, without regard to rank and without regard to the rank in 
which they enter such service. 

Attorney General's Department. Opinion to Dr. C J. 

Marshall, State Veterinarian. 

Hargest, Deputy Attorney General, July 31, 1917. 

Your favor of the 30th inst., addressed to the Attorney 
General, is at hand. * 

You ask to be advised whether, in entering the Veteri- 
narian Reserve Corps of the United States Army, you will 
come under the provisions of Act No. 201, approved June 7, 
1917, and whether you will receive one-half of your salary 
during the time you are in the United States Army service. 

You also ask to be advised whether the Act applies to 
other agents of the State Livestock Sanitary Board who 
may enter the army service with, or without a commission 

The Act to which you refer provides that whenever any 
officer or employe of the Commonwealth in any department 
shall be enlisted, enrolled or drafted, either in the military 
or naval service of the United States, or any branch or unit 
thereof, he may hold his position with the Commonwealth 
of Pennsylvania. It also provides that such officer or em- 
ploye may file with the head or chief of the department or 
bureau a statement in writing, executed under oath, setting 
forth the fact and date of his enlistment, enrollment, or draft, 
his intention to retain his office or employment, the names 
and addresses of wife, children or dependent parents, and 
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requesting that one-half of his salary, not exceeding $2,000, 
be paid during his service to his wife, for her use, and that 
of the children, or, if he has no wife or children, to dependent 
parent or parents, if any, and with such statement file a 
power of attorney, authorizing the dependents to receive 
said proportion of his salary. 

This Act of Assembly seems clear. Answering your 
questions categorically, I have to advise you, 

1. This Act applies to you and all other 'officers in your 
department. 

2. You will not have to receive a leave of absence from 
anyone in your department, but you probably will have to 
obtain such leave of absence from the Governor. 

3. The statement provided for must be filed with your 
department. 

4. You will not receive the salary, but your wife or parent, 
as the case may be, will receive it. 

5. It makes no difference whether the person is a com- 
missioner officer or not, the Act applies to all employes of 
the State, without regard to rank, and without regard to the 
rank in which they enter the army or navy s 



Mines .\xd Mining. 
Mines and mining — Mint foremen — Certificate of qualification. 
The Chief of the Department of Mines has no authority to 
supervise the findings of the Board of Examiners. Certificates of 
qualification should be issued by him to those who have success- 
fully passed the examination prescribed by the board. 

Attorney General's Department. Opinion to James E. 
Roderick, Chief of Department of Mines. 

Hargest, Deputy Attorney General, July 20, 1917. 

Some time ago you transmitted to this Department ten 
reports made by the Board of Examiners in the 14th Anthra- 
cie Inspection District, each certifying that the applicant — 
"has passed a satisfactory examination by the 
Board, and has given satisfactory evidence of at 
least five years practical experience as a miner, 
of good conduct, capability and sobriety, and we 
therefore recommend that a certificate of qualifica- 
tion as a Mine Foreman be granted him." 
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Yoii ask — "Is this Department warranted in issuing cer- 
tificates to these applicants?" 

This question is inspired because the report of the quali- 
fication, in addition to giving the name, age and place of 
birth of the applicant, gives "the length and nature of his 
previous service in and about mines." 

It appears in eachcase that the applicant has spent various 
periods of time as door boy, driver, runner, brattice man, 
laborer, and in other occupations in and about the mines. 
It also appears that in no application is the service as 
"miner" given for as long a period as five years. 

Your inquiry raises these questions: 

(1) Whether the various occupations given in the several 
reports of qualification are to be taken together in ascertain- 
ing whether the applicant has "at least five years practical 
experience as a miner." 

(2) Whether the Chief of the Department of Mines can 
decline to issue a certificate of qualification after having 
received the report of the Board of Examiners, if, in his 
opinion, the nature of the previous service has not amounted 
to "five years practical experience as a miner." 

The Act of Assembly of June 2, 1891, P. L. 176, provides, 
in Section 2 of Article VIII : 

"Certificates of qualification to mine foremen and 
assistant mine foremen shall be granted by the 
Secretary of Internal Affairs to every applicant 
who may be reported by the examiners, as here- 
inafter provided, as having passed a satisfactory 
examination, and as having given satisfactory evi- 
dence of at least five years practical experience as 
a miner, and of good conduct, capability and 
sobriety." 

Section 3 of Article VIII of the same Act provides for 
the creation of the Board of Examiners. 

The Act of April 14, 1903, P. L. 182, provides in Section 7 
that 

"Certificates of qualification to mine foremen and 
assistant mine foremen in the anthracite mines 
* * * shall be granted by the Chief of the De- 
partment of Mines to each applicant who has 
passed a successful examination." 
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The first question involves the meaning of the phrase — 
"practical experience as a miner." 

In view of our answer to the second question, it is per- 
haps not necessary to answer the first, and we have no in- 
formation before us which would enable us to determine 
whether many of the occupations given upon these certifi- 
cates should be termed as "experience as a miner." How- 
ever, I call your attention to the opinion of Deputy Attor- 
ney General Elkin, dated October 24, 1895, given to William 
Stine, Inspector of the 6th Anthracite District. 

After referring to the definition of "mine," as given in 
Article XVIII of the Act of 1891, as follows: 

"The term 'mine' includes all underground work- 
ings and excavations and shafts and other ways 
and openings; also all such shafts, slopes, tun- 
nels and other openings in course of being sunk or 
driven, together with all ' roads, appliances, 
machinery and materials connected with the same 
below the surface." 

Attorney General Elkin says : 

"If, then, the term 'mine' as expressed in this 
Act of Assembly, embraces a]! underground work- 
ings, excavations, shafts, tunnels, other ways and 
openings, etc., it must necessarily follow that a 
person who works in any of these places, included 
in this definition, is a miner within the meaning of 
the law. I do not think it was the intention of the 
Legislature to limit the right of examination to a 
particular class of persons who work in the mines, 
but rather to include all classes of miners who have 
had five years practical experience in working in a 
'mine,' as defined in the Act of Assembly. In 
view, however, of the conclusion to which we have 
come, this opinion is rather for the guidance of 
the Board of Inspectors than for the Chief of the 
Department of Mines." 

Second: The Act of Assembly above quoted provides 
that 

"Certificates of qualification * * * shall be 
granted * * * to every applicant who may be 
reported by the examiners * * * as having 
passed a satisfactory examination, and as having 
given satisfactory evidence of at least five years 
practical experience as a miner" etc. 
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Section 7 of the Act of April 14, 1903, above quoted, 
provides : 

"Certificates of qualification • * * SHALL - 
be granted by the Chief of the Department of 
Mines to each applicant who has passed a success- 
ful examination." 

Under Section 2 of the Act of 1891, above referred to, the 
Board of Examiners must be satisfied that the applicant has 
passed a satisfactory examination. Satisfactory evidence 
must be given to that Board that the applicant has "had at 
least five years practical experience as a miner." 

When that tribimal is satisfied, the law provides that the 
Chief of the Department of Mines shall grant a certificae of 
qualificaion. There is nothing in these Acts of Assembly or 
any other Act of Assembly, to which my attention has been 
called, that permits the Chief of the Department of Mines 
to supervise the finding of the Board of Examiners. 

The Board of Examiners is composed of experienced 
practical miners. It is a tribunal which, under the law, is to 
determine whether the applicant has given satisfactory evi- 
dence of at least five years' practical experience as a miner, 
as well as the fact as to whether the applicant is of good 
conduct, capability and sobriety. 

When the Board of Examiners finds these facts and 
properly certifies them to the Chief of the Department of 
Mines, the Chief of the Department of Mines has no further 
duty to perform than to issue the certificate of qualification 
to the mine foreman, as recommended by the Board of Ex- 
aminers, 

I herewith return to you the ten reports which you trans- 
mitted with your letter. 



In re Retailers Indemkitv Company of Grand Rapids, 
Michigan. 

Insurance— Act of June i, IQII. 
Bonds purporting to indemnify retail liquor dealers against loss 
or damage which may be sustained by reason of unlawful sales of 
liquor by their agents, servants or employes, without their knowl- 
edge or consent, are within the Act of June 1, 1911, P. L. 567. and 
when issued by an individual, or an unincorporated association, are 
in violation of its provisions. 
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insurance or indemnity bonds issued by the 
Retailers Indemnity Company of Grand Rapids, Michigan, to retail 
liquor dealers in this Slate, are ii> violation of the provisions of the 
Act of June 1, 1911, because they are issued without authority ex- 
pressly conferred by a charter of incorporation. 

Attorney General's Department. Opinion to J. Denny 
O'Neil, Insurance Commissioner. 

KuN, Deputy Attorney General, July 25, 1917, 

Referring to your recent inquiry asking to be advised 
whether a certain contract of insurance or indemnity bond 
issued by Retailers Indemnity Company, of Grand Rapids, 
Michigan, to retail liquor dealers in this State, is issued in 
violation of the provisionSi of the Act of June 1, 1911, P. L. 
567, I beg to advise you as follows : 

It appears that the so-called Retailers Indemnity Com- 
pany is not really a company but is the trade name assumed 
by an individual of Grand Rapids, Michigan. The bond is 
signed in the following form : 

"Retailers Indemnity Co. 



Secretary." 

and there is attached a gold seal bearing the impression of 
the name and domicile of the so-called company with the 
word "SEAL" in the center. The agreement of the "Com- 
pany" is to indemnify the "Indemnitee," as the purchaser of 
the bond is described, "against loss or damage, including 
attorneys' fees, court costs and witness fees, except attor- 
neys' fees awarded adverse party, which may be sustained 
or incurred by Indemnitee from the unlawful sales of liquor 
made without his knowledge or consent, and by his agents, 
servants or employees, for which he may be liable in civil 
actions only under the statute law" of the State. 

The Act of 1911 above referred to was discussed at 
length in two opinions rendered your Department under 
dates of November 18, 1915, and March 22, 1916, in which 
you were advised that it is a violation of the Act for an in- 
dividual either in his own name or under a trade name 
"company" to issue formal bonds or contracts guaranteeing 
the fidelity of employees. 
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It was stated in the first of the opinions, after pointing 
out the regulations and other restrictive features of the Act, 
that: 

"There are other restrictive features in the Act 
to which it is unnecessary to refer, to indicate that 
it is the clear object and purpose of this legislation 
to safeguard the public in entering into contracts 
for casualty insurance by requiring incorporation, 
certain minimum capital, certain State supervision 
and control, etc., as they have been previously pro- 
tected and safeguarded by similar legislation relat- 
ing to fire, life and other forms of insurance." 

That the term "casualty insurance" used in the Act is not 
used in a strict technical sense, in which it means insurance 
against loss or damage to property occasioned by accident, 
is clear from the many other purposes for which so-called 
casualty insurance companies may be incorporated there- 
under, to-wit: 

Guaranteeing the fidelity of persons holding 
places of public or private trust. 

Guaranteeing the performance of contracts, 
other than insurance policies. 

Guaranteeing and executing all bonds, under- 
takings, and contracts of suretyship. 

To insure against loss by burglary or theft, or 
both. 

To carry on the business of credit insurance or 
guaranty, either by agreeing to purchase uncol- 
lectible debts or otherwise. 

To insure against loss or damage, from the fail- 
ure of persons indebted to the insured to meet their 
liabilities. 

To make the Act completely comprehensive there is 
added to the so-called long list of casualties specified the 
following; 

"To insure against loss by any other casualty 
not included under the foregoing heads, except life, 
fire, marine, or title insurance, which may be a 
proper subject of insurance." 

The word "casualty" is used in the Act in its generic 
sense, defined in the Century Dictionary and Cyclopedia: 
"Chance, or what happens by chance; accident; 
contingency." 



D.gitize<)t.yG00glc 



248 DAUPHIN COUNTY REPORTS Vol 20 

Employes of Commonwealth in Service of U. S. 

in explanation of which there appears the term "casualties 
of trade," in a quotation from George Elliot's "Middle- 
march," I. 170. 

In other words, the Act was passed to regulate insurance 
of any kind happening on any chance of contingency, ex- 
cept as therein stated, to wit, life, fire, marine or title in- 
surance for which provision had already been made. 

The indemnity bond issued by the "Retailers Indemnity 
Company" for the purpose stated therein as above quoted is 
within the Act. 

However, the contention has been made by the "Ccrtn- 
pany," supported by some briefs, that the Act of 1911 is un- 
constitutional as being an infringement of the Fourteenth 
Amendment of the Constitution of the United States because 
it prohibits an individual from issuing contracts of insur- 
ance. 

It is sufficient for the purposes of this opinion to point out 
that the Supreme Court of this State took the other view in 
passing on asimilarobjectiontothe Act of February 4, 1870, 
P, L. 14, which prohibits any person, partnership or associa- 
tion from issuing any policy or making any contract of in- 
demnity against loss by fire without authority expressly 
conferred by a charter of incorporation. 

Commonwealth vs. Vrooman, 164 Pa. 306. 

It may be noted, in passing, that this case was cited with 
approval in Nobel Bank vs. Haskell, 219 U. S. 104. 

You are therefore specifically advised that the individual 
or individuals doing business as Retailers Indemnity Com- 
pany, of Grand Rapids, Michigan, and issuing indemnity 
bonds as aforesaid to retail liquor dealers in this State, are 
doing so in violation of the Act of 1911 and they should be 
accordingly advised to discontinue the practice at once as 
otherwise they and their agents may be liable to prose- 
cution. 



In re Employes of Commonwealth in the Military or 
Naval Service of the United States. 

Employes of Commonweallh in military and naval service of 
the United States — Payment of salary to de-pendents. 
Under the Act of June 7. 1917, the full one-half of the salary of 
employes of the Commonwealth, in the military or naval service of 
the United States, is payable to dependents designated in the Act, 
upon compliance by such employes with the provisions of the act. 
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Attorney General's Department. Opinion to Frank B. 
Black, State Highway Commissioner, 

Keller, Deputy Attorney General, July 7, 1917. 

I have your favor of the 21st inst. relative to the con- 
struction of the Act of June 7, 1917, P. L. No. 201. 

You state that one of the employes of your Department 
has enlisted in the National Guard of Pennsylvania, Quar- 
termaster's Department, and another in the Engineers' En- 
listed Reserve Corps of the United States Army. Both of 
these young men have filed statements, in accordance with 
said Act, requesting that half of their respective salaries be 
paid their dependent mothers. 

You ask to be advised whether you shall pay these de- 
pendent mothers the full half of their salary, or only such 
portion as they were accustomed to have contributed to the 
support of their mothers. 

In the first place, the National Guard of Pennsylvania, 
until it is mustered into the United States service, is not a 
branch or unit of theMilitary or Naval service of the United 
States and, therefore, until the young man who has en- 
listed in the National Guard is called out for service by the 
United States this Act does not apply to him. 

The Act provides as follows: 

"Any said officer or employe so enlisting, en- 
rolling or drafted and having a dependent or de- 
pendents, as aforesaid, may, at the time of his en- 
listment, enrollment or draft or immediately there- 
after, file with the head or chief of the department, 
bureau, commission or office in which he is em- 
ployed a statement in writing, executed under oath, 
setting forth the fact and date of his enlistment, 
enrollment or draft, his intention to retain his said 
office or employment, and to resume the duties 
thereof after the expiration of his service in the 
military or naval service or any branch or unit 
thereof, and the names and addresses of his wife, 
children and dependent parent or parents, if any 
such he have, and requesting and directing that 
one-half of the salary or wages of his said office 
or employment, not exceeding two thousand 
{$2,000.00) dollars per annum, shall be paid, during 
his service in the military or naval service or any 
branch or unit thereof, as follows: If he have a 
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wife, to his wife for her use and that of his chil- 
dren; if he have children and no wife then to such 
person as he may designate for the use and benefit 
of his children. If he have a dependent parent or 
parents, then he shall direct such sum as he has 
heretofore been accustomed to contribute to their 
support, to be paid to them and the amount payable 
to his wife or children, if any he have, shall be pro- 
portionately decreased. If he have no wife or chil- 
dren he may direct the entire one-half of his said 
salary or wages, not exceeding two thousand 
($2,CO0.00) dollars per annum, to be paid to his 
dependent parent or parents, if any such he have; 
all sums so directed to be paid shall be paid to the 
person designated in the same proportional instal- 
ments as nearly as niay be as the salary or wages 
of such person were theretofore paid to him. With 
such statement he shall also file powers of attorney 
authorizing the proper dependents to receive their 
proportion of said salary or wages as aforesaid." 

The provision as to paying a dependent parent such sum 
as the enlisting employe had theretofore been accustomed 
to contribute to her support applies only in cases where the 
employe has a wife or children. 

It appears from your statement that neither of these 
young men has a wife or children. The following part of 
the Act, therefore, is applicable : 

"If he have no wife or children, he may direct the 
entire one-half of his salary or wages, not exceed- 
ing two thousand ($2,000,00) dollars per annum, to 
be paid to his dependent parent or parents, if any 
such he have." 

Both these young men have directed, in the statements 
filed by them under the provisions of the Act, that the full 
one-half of their wages shall be paid to their dependent 
mothers. If you have satisfied yourself, in accordance with 
Section 3 of the Act, that the mothers of these young men 
are ''dependent" within the meaning of the Act, then they 
are entitled to be paid the full one-half of the monthly sal- 
aries of their respective sons from the date of their enlist- 
ment or enrollment (following the approval of the Act) 
in the military service of the United States. 
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In re Opening of Front Street from Herr Street to 
.Caldeb Stbeet in the City of ^arrisburg, Pennsyl- 
vania. 

Cities 0/ tke third class — Streets — Opening — Tender of security. 
A city of the third class may tender security for damages inci- 
dent to the opening of a street to such property owners only as 
have appealed from the award of viewers and in such form and 
amount as the City Solicitor may approve; and upon refusal of 
property owners to accept the security so tendered such security 
may be approved by the Court and filed of record. 

Motion to quash. C. P. Dauphin County, No. 287, March 
Term, 1915. 

B. Frank Nead and Geo. R. Barnett, for motion. 

John E. Fox. City SoHcitor, contra. 

Motion- to Quash Petition 

And now July 16th, 1917, B. Frank Nead and Geo. R. 
Barnett, attorneys for Mary E. Flowers, a property owner 
whose lands, property or materials are sought to be taken, 
injured or occupied under the above stated proceeding, 
reserving the right to make answer to said petition if this 
motion should be denied by the Court, move the Court to 
quash the petition of the City of Harrisburg for leave to 
tile security as above stated and assign the following rea- 
sons in support of said motion. 

1. The Court has no Jurisdiction to grant the prayer of 
said petition for the following reasons: 

(a) The property of Mary E. Flowers, as well, as all 
other property sought to be taken, occupied or injured in 
this proceeding abuts upon that portion of Front street in 
the City of Harrisburg, described in Section 3, of the Act 
of January 2, 1S71, P. L. 1870, page 1556, and can be taken, 
occupied or injured for the purpose of opening said portion 
of Front street only upon compliance with the conditions 
prescribed in Section 3 of said act and by virtue of the 
proceedings in said act set forth; which conditions and pro- 
ceedings have not been complied with nor followed in this 
proceeding as from inspection of the record thereof will 
appear. 
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(b) The jurisdiction conferred by the Act of January 2, 
1871, is the Court of Quarter Sessions and not in the Court 
of Common Pleas to which said petition is addressed. 

2. The Court has no jurisdiction to grant the prayer of 
the petition because, 

(a) The petition is too late if presented under the Act 
of June 27, 1913, premature, if presented under the Act of 
January 2, 1871. 

(b) The ordinance of the City of Harrisburg authorizing 
the presentation of said petition does not authorize the 
tender or filing of any form of security recognized by 
law, nor does it authorize the tender of security to the 
persons by law entitled to receive it. A copy of said ordi- 
nance is hereto attached, and marked Exhibit A, and made 
part hereof. 

Exhibit A. 

Whereas, certain parties claiming or entitled to damages 
by reason of the opening of Front Street from Herr Street 
to Calder Street have appealed from the report of the 
viewers in said proceedings ; now, therefore. 

Resolved, that the City Solicitor be and he is hereby 
authorized to tender security to the parties claiming or 
entitled to damages for the properties taken, injured or 
destroyed, who have appealed from the report of the 
viewers, as aforesaid, and if said parties, or any of them, 
refuse or do not accept the security so tendered, he shall 
apply to the Court for permission to file the same in court 
according to law; and 

Resolved, further, that Chas. A. Miller, as Mayor and 
R. Ross Seaman, as City Clerk, in behalf of the city of 
Harrisburg, be and they are hereby authorized, empowered 
and directed to execute all bonds, or other form of security 
required to be tendered or filed as aforesaid, in such form 
and amount as the city solicitor may approve, and to at- 
tach thereto the corporate seal of the said city; and 

Resolved, further, that the resolution of April 17th, 1917, 
relating to "the above subject matter, be and the same is 
hereby repealed, 

McCakreli., J., July 19, 1917. 

The City Solicitor on July 16, 1917, presented his petition 
for the approval of the bonds of the city conditioned for 
payment to each of the appellants in the above stated case 
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of all damages done or likely to be done or sustained by 
the said appellants by reason of the proposed entering upon 
and into and occupying the premises of the said appellants 
respectively. The several appellants object to the approval 
of the bonds for various reasons set out in what they call 
"a motion to quash." These reasons are substantially the 
reasons which were urged upon us when the exceptions to 
the report of the viewers were considered and decided. The 
opinion upon this report was filed September 23, 1916, and 
upon the question now before us involving the right of the 
city to give bond we then stated that the city had such 
right and that it might remedy any alleged failure to file 
bonds at an earlier date by an application to be permitted 
to tender security, as required by the statute. The security 
now tendered is the bond of the city in the case of each 
appellant in double the amount of damages awarded by the 
report of the viewers. There is no suggestion that this 
amount should be made higher. The form of the bond is 
approved by us and we are satisfied that the bond of the 
municipality is ample security for any damages which vvill 
result to the several appellants. We therefore overrule the 
motion to refuse permission to file bonds and permit the 
several bonds now tendered by the city to be filed of record. 
The rights of the several appellants can be determined upon 
the trial of the issue to be directed to ascertain the question 
of damages. We approve of the form of the issue as sub- 
mitted by the City Solicitor so that the questions raised 
by the several appeals may be heard and decided at the 
earliest possible moment. To this ruling, at the request 
of each appellant severally an exception is now sealed. 



Convict Labor. 
Convict labor — Act of June i, IQ15. 
There can be no profit, as such, on goods manufactured by con- 
vict labor, but the cost to the counties for such goods includes not 
only materials and equipment but also the amount chargeable as 
labor, provided such labor comes within the definition given under 
section 1, of the Act of June 1, 1915, P. L. 656. 

Attorney General's Department. Opinion tc Thomas B. 
Foley, Secretary, Western Penitentiary of Pennsylvania, 
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Davis. Deputy Attorney General, January 9, 1917. 

This Department is in receipt of your communication of 
January 2, 1917, in which you say — 

"At the beginning of the year 1916 the Western 
Penitentiary found itself with a large number of 
idle prisoners, and also in need of various articles 
necessary to its maintenance, to wit: cloth for 
making inmates' suits, shoes, etc., whereupon the 
prison itself advanced the money required to pur- 
chase raw material, the Prison Labor Commis- 
sion having furnished neither cash nor supervision, 
nor installed any machinery, the tools, looms, etc., 
used in the manufacture of cloth and stoes being 
the property of the Western Penitentiary, and 
paid for by the Counties comprising the Western 
Penitentiary District, the prisoners employed be- 
ing supported by the Institution, and manufactur- 
ing only supplies for their owe consumpton, 

"The question therefore presents itself to the 
Board of Inspectors of the Western Penitentiary, 
whether, under the conditions above cited, there 
should be any "profit" on the goods manufactured, 
and if so, sbould it be paid over to the Prison 
Labor Commission." 

Under the facts as you set them forth, there cannot be 
any "profit," as such, on the goods manufactured, but the 
cost to the counties for such goods comprising not only the 
cost of the materials and equipment furnished, but also the 
amount chargeable as labor, provided that such labor comes 
within the definition given under Section 1 of the Act of 
Junel, 1915, P. L.656. 

It is provided in the Section referred to that 

"Such labor shall be for the purpose of the manu- 
facture and production of supplies for said institu- 
tions, or for the Commonwealth or for any county 
thereof," etc. 
Section 7 of the Act provides that an account shall be 
kept — 

"of the labor performed by all prisoners under 
sentence in such institution. In such account the 
prisoner shall be credited with wages for the time 
he is actually engaged in work * * *. In no 
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case shall the amount be less than ten cents, nor 
over fifty cents, for each day of labor actually per- 
formed." 

The plain meaning of this Act as gathered from the por- 
tions quoted would make an additional charge upon the 
counties in respect to the amount payable by them in the 
maintenance of the prisoners sent from such counties. 
Three-fourths of the fund created from such labor charge is 
held for the benefit of the prisoners or their dependents, 
and with the latter elements a predominating purpose of 
the Act, the burden of increased costs to the counties or 
institution is of necessary consequence. 

The wages with which the prisoners are to be credited 
for the labor specified is not contingent upon the machinery 
or raw materials bemg supplied by the Prison Labor Com- 
mission, and I have, therefore, to advise you that the 
amount of wage as fixed by the Prison Labor Commission 
for such work as set forth in your inquiry, must be added 
to the cost of the goods and paid over to the Prison Labor 
Commission for the purposes specified in Section 8 of the 
Act. 



State Employes. 



StaU employes— Act of June 14, igis- 

Employes of governmental agencies, such as penitentiaries, 
asylums and sanatoria, are not state employes, within the mean- 
ing of the Act of June 14, 1915, P. L. 973. 

Attorney General's Department. Opinion to Martin G. 
Brumbaugh, Governor of Pennsylvania. 

D.wis, Deputy Attorney General, January 9, 1917. 

This Department is in receipt of your communication of 
December 6, 1916, with which you transmit applications 
from certain overseers of the Western Penitentiary of 
Pennsylvania, for retirement under the Act of June 14, 1915, 
P. L. 973. You ask whether the petitioners are eligible for 
retirement under the provisions of this Act. 

The Act referred to is entitled — "An Act to provide for 
retirement of State employes, etc." Throughout the Act 
the same expression "State employe" is used. The question 
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presented is whether an employe of a State institution such 
as the Western Penitentiary is such a State employe as is 
contemplated by this Act. 

In an opinion given by First Deputy Attorney General 
Keller to the State Treasurer, under date of December 9, 
1915, the question involved was whether the sum of $15,000 
appropriated by the Legislature of I9I5 for insuring "em- 
ployes of the Commonwealth under The Workmen's Com- 
pensation Act" included employes of State institutions or 
other governmental agencies. The question was decided in 
the negative, for the reason that in Section 302 (a) of The 
Workmen's Compensation Act, the Legislature used the 
following language: 

"It shall not be lawful for any officer or agent of 
this Commonwealth, or for any county, city, bor- 
ough or township therein, or for any officer or 
agent thereof, or for any other governmental 
authority created by the laws of this Common- 
wealth, to give such notice of rejection of the pro- 
visions of this article to any employe of the State 
or of such governmental agency." 

It was properly noted that that Session of the Legislature 
had recognized the distinction between an employe of the 
State and an employe of a State or governmental agency. 

For such reason it was held that the appropriation ap- 
plied only "to employes proper on the payroll of the Com- 
monwealth and its Departments, and does not include em- 
ployes of governmental agencies of the State." 

While the Western Penitentiary of Pennsylvania is a 
State institution and the funds from which the employes 
thereof are paid is appropriated by the Legislature of Penn- 
sylvania, yet the Penitentiary itself is governed by a Board 
of Inspectors, with the power of employment and discharge 
of all employes without the sanction or approval of your 
Excellency, or any other branch of the State government. 
It is such an institution as properly comes within the defini- 
tion of a governmental agency in the same manner as the 
various other State institutions, such as asylums, sana- 
toria, etc. 

While it is true that the term "State employe" might be 
held to cover an employe of a State agency, yet it is perti- 
nent to note that the Legislature of 1915, while recognizing 
the distinction between an employe of the State, on one 
hand, and of a governmental agency on the other, omitted 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS 257 

Superintendents of Manufacture in Penal Institutions. 

to use the latter expression in defining the beneficiaries 
coming within the purview of the Act of June 14, 1915. 

A doubt is thus created by the Legislature failing to use 
an expression of which it had availed itself in other legis- 
lation passed at the same Session. It is also persuasive that 
this doubt should be resolved against any payment to an 
employe of a State institution from the fact that the appro- 
priation made by the Legislature of 1915 for this purpose 
was only the sum of $10,000 for two years, an amount which 
would be entirely inadequate were the Act to be given the 
broader construction. 

While we have not been entirely free from doubt as to the 
proper construction of this Act, for the reasons above given, 
we must advise you that it does not apply to employes of 
governmental agencies such as State institutions, including 
penitentiaries, asylums, sanatoria, etc. 

This opinion is given at this time so that the Legislature 
may, if it sees fit, extend the provisions of the Act in ques- 
tion to cover emploj'es • of governmental institutions or 
agencies. 



Superintendents of Manufacture in Penal Institu- 
tions. 

Penal institutions — Superintendents of manufacture — Salaries. 
The chairman of the Prison Labor Commission may draw direct 
requisitions against the manufacturing fund created by the Act of 
191S. P. L. 6S6, and increased by Act No. 430, 1917, for the payment 
of salaries of superintendents of manufacture and their traveling 
expenses and for the office employes of the chairman of the corn- 



Attorney General's Department. Opinion to John E. 
Hanifen, Chairman Prison Labor Commission. 

KuN, Deputy Attorney General, July 27, 1917. 

I am in reecipt of your communication of July 11th, ask- 
ing to be advised whether you may properly draw direct 
requisitions for the payment of salaries and expenses of the 
Superintendents of Manufacture at the Huntingdon Re- 
formatory and the Eastern State Penitentiary, and for the 
traveling expenses of the Commissioners, and the salaries 
of the clerk, stenographer and incidental office expenses. 
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the same to be charged to the Manufacturing Fund, created 

by the Act of 1915, P. L. 656, and increased by Act No. 430, 

1917. 
The Prison Labor Commission Act of 1915, P. L. 656, 

creating your Commission, provides for a Manufacturing 

Fund : 

Section 5. Ror the purchase of material, equip- 
ment, and machinery to be used in the Peniten- 
tiaries, Reformatory, and other correctional institu- 
tions as aforesaid, a special appropriation of $75,- 
000, shall be made to the Prison Labor Commis- 
sion, to be known as the Manufacturing Fund. 

It provides in Section 6 of the Act, that the receipts from 
the sales of manufactured articles shall not be turned into 
the State Treasury, but shall be credited to the Manufac- 
turing Fund created by Section 5 of the Act, and used for 
the purchase of further material, equipment, machinery and 
supplies. 

By the Act of 1915, in addition to the special appropria- 
tion of $75,000 for a Manufacturing Fund, there was appro- 
priated, by Section 6 of the Act, the sum of $8,000 for the 
purpose of paying salaries of clerk, traveling expenses, and 
contingent expenses. 

The Legislature of 1917 appropriated an additional sum 
of $100,000 by Act No. 430, for the Manufacturing Fund, 
but neglected to make a separate appropriation for con- 
tingent expenses, which situation gives rise to your inquiry. 

By making an additional appropriation of $100,000 to the 
Manufacturing Fund, the Legislature of 1917 clearly recog- 
nized the existence of your Commission and provided for 
the continuation of its operations and the exercise of the 
duties imposed upon it by the Act of 1915, under which it 
was created. 

It seems hardly necessary to state that the employment 
of persons in and about manufacturing is as necessary 
thereto as the material, equipment and machinery used 
therein, so that it may fairly and reasonably be concluded 
that as a necessary incident to the employment of the in- 
mates of the correctional institutions of the State in manu- 
facturing, which is the duty imposed upon your Commis- 
sion, the salaries and expenses of persons employed in con- 
nection therewith may properly be paid out of the Manu- 
facturing Fund. This, I understand, has been the practice 
of your Commission and has been acquiesced in since 
August, 1916. 
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It cannot be assumed that the Legislature did a vain and 
idle thing. When it appropriated an additional sum of 
$100,000 to the Manufacturing Fund, it clearly intended 
that your Commission should continue to perform the 
duties imposed upon you by the Act of 1915 creating the 
Commission. 

Any other view fails of support in sound reason, logic or 
business experience. 

Manufacturing cannot be conducted without supervision, 
without bookkeeping, without correspondence, without 
necessary traveling expenses. If your Commission is to 
continue to exercise its functions under the law, as it was 
clearly intended that it should, it must have its clerk, 
stenographer, or other help necessary to maintain its office 
and the Commissioners living, as they do, in widely sepa- 
rated parts of the Commonwealth, must necessarily on occa- 
sion travel in order to meet for the purpose of consultation, 
supervision and exercise of its duties. All this is also as 
necessary an incident to manufacturing as the employment 
of persons to directly supervise the manufacturing and the 
purchase of material, equipment and machinery to be used 
therein. 

This view finds support in the opinion of Attorney Gen- 
eral Hensel to Auditor General McCamant, under date of 
July 14, 1S9I, reported in Attorney General's Report 1891- 
1892, page' 20, in which it was held that the necessary 
traveling expenses of the Commissioners, while engaged in 
the selection of a site and construction of buildings, were 
properly payable out of an appropriation under the Act of 
January 21, 1891, for the selection of a site and the con- 
struction of buildings thereon. 

You are, therefore, advised that it is proper for you to 
draw direct requisitions against the Manufacturing Fund 
created by Act of 1915, P. L. 656, and increased by Act No. 
430, 1917, for the payment of salaries of superintendents of 
manufacture and their traveling expenses, for the salaries 
of your office employees, incidental office expenses, and for 
the traveling expenses of the Commissioners incurred in the 
performance of their duties. 
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Willis J. Hulings vs. Cyrus E. Woods, Secretary of 
THE Commonwealth of Pennsylvania. 

Nomination of candidates — Petitions — Filing — Time — Power 
of court. 
When a statute prescribes the number of days within which 
nomination petitions must be filed in the office of the Secretary of 
the Commonwealth, a court is without power to extend the time 
within which such petitions may be filed. 
A candidate received from the Secretary of the Comomnwealth 
' a form of nomination petition on which was the statement that the 
petition must be filed in the office of the Secretary of the Common- 
wealth twenty-eight days prior to the date of the primary election. 
An Act of Assembly, of which the candidate had no knowledge but 
of which the Secretary of the Commonwealth had knowledge, pro- 
vided that the petition must be filed in the office of the Secretary 
of the Commonwealth not less than forty days prior to the date 
of the primary election. The candidate learned of the change in 
the law on the day before the last day on which the petition might 
be filed. He mailed to the Secretary of the Commonwealth a peti- 
tion containing an insufficient number of signatures and afterwards, 
on the same day, mailed other petitions, bringing the number of 
signatures up to the number required by law. The first petition 
was received on the last day on which petitions might be filed. 
The others were received on the day following. Held, that the 
candidate had knowledge of the change in the law in time to have 
delivered the petitions, personally or by messenger. That he had 
chosen his own agency for the delivery of the petitions and was 
responsible for its failure. 

Mandamus. C. P. Dauphin County, No. 143, Coinmon- 
wealth Docket, 1917. 

Fox y Geyer, for plaintiff. 

W. H. Keller, Deputy Attorney General, for defendant. 
Petition for Alternative Writ of Mandamus. 

The petition of Willis J. Hulings, in his own behalf and 
in behalf of 352 qualified electors of the 28th Congressional 
District, who signed his petition, respectfully represents: 
, 1. That he is a resident of, and a duly qualified elector 
in, the 28th Congressional District of the Commonwealth of 
Pennsylvania, which district comprises the counties of Mer- 
cer, Venango, Elk, Warren and Forest, being himself a 
resident of Oil City, in the county of Venango. 
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2. That a vacancy exists in the office of Member of the 
House of Representatives of the United States, in that dis- 
trict, to fill which a special election has been duly called, to 
be held upon the first Tuesday after the first Monday of 
November, 1917. 

3. That under the laws of the Commonwealth of Penn- 
sylvania, regulating the nomination of candidates for such 
public office, the primary election, or elections, to be held 
therefor, is fixed for the third Wednesday of September, 
which in this year is Wednesday, September 19th. 

4. That he is, and for a long time since has been, a mem- 
ber of the Republican party, and for some time has an- 
nounced his intention of being, and has been, a candidate 
for the nomination by the Republican party for that office 
at the said primary. 

5. That as such, in addition to the many matters under- 
taken by him, and by others for him in his behalf, he in the 
latter part of June, 1917, obtained from the Secretary of the 
Commonwealth of Pennsylvania, blanks for the petitions 
required by the Act of Assembly relating thereto, for hav- 
ing his name printed upon the official primary ballot for the 
said primary election. 

6. That the blank forms thus supplied by the Secretary 
of the Commonwealth contained, among other things, the 
following provision : 

"This blank must be filed in the office of the Secretary 
of the Commonwealth twenty-eight days before the pri- ■ 
mary;" which said period of twenty-eight days before the 
primary fixed the last day for filing this and such petitions 
upon August 22nd, 1917. 

7. That at the time the said blanks were furnished by 
the Secretary of the Commonwealth, there had been ap- 
proved by the Governor of the Commonwealth of Penn- 
sylvania, upon the 18th day of May, 1917, an act, known as 
No. 136, amending the existing law to the effect that it-was 
by it required that such petitions should be filed at least 
forty days before the primary, which thus fixed the last day 
of filing such petitions as August 10th, 1917. 

8. That the provisions of this latter act were not then 
known to your petitioner, but its provisions were known by 
the Secretary of the Commonwealth, with whom the same 
was lodged. 

9. That relying upon this information, thus furnished 
from the office of the Secretary of the Commonwealth, no 
special effort was made to have the petitions then being cir- 



D.gitize<)t.yG00glc 



262 DAUPHIN COUNTY REPORTS Vol. 20 

Willis J. Hulings vs. Cyrus E. Woods, Sec'y of the Commonwealth, 

culated, executed and filed on or before any time other than 
at least twenty-eight days before the day fixed by law for 
the primary election. 

10. That upon August 9th, 1917, the day before the last 
day for filing under the amendment of 1917, your petitioner 
for the first time learned of the error in the official blanks 
furnished by the office of the Secretary of the Common- 
wealth. 

11. That thereupon, having in his possession, certain 
petitions, duly executed and ready for filing, he did, upon 
that day, to wit, August 9th, 1917, duly deposit in the 
United States mail at Farrel, Pennsylvania, addressed to 
the Secretary of the Commonwealth, at Harrisburg, Pa., 
with postage prepaid, the same being registered, a certain 
petition of 78 qualified electors of the said Congressional 
District, all in due form, requesting the Secretary of the 
Commonwealth to have his name certified to the commis- 
sioners of the counties of the said district, to be printed 
upon the official primary ballot of the said party, as a can- 
didate for the said office, which petition was in the regular 
course of the handling of such matters delivered to the 
Secretary of the Commonwealth upon August 10th, 1917, 
the last day for filing. 

12. That on the same day, he did in like manner duly 
deposit a certain other petition, or portion of a petition, of 
the same kind and character, signed by 274 qualified electors 
in the United States mail, in Oil City, Pennsylvania, ad- 
dressed to the Secretary of the Commonwealth of Pennsyl- 
vania, at Harrisburg, Pa., with postage prepaid, the same 
being registered, and which by the ordinary course of the 
United States mail should have been delivered to the Sec- 
retary of the Commonwealth at Harrisburg, Pennsylvania, 
during the afternoon of August 10th, 1917. 

13. Of all of these matters, the Secretary of the Com- 
monwealth, and those in charge of his office for him, were 
duly advised by telegram, as well as by personal notice, 
given by the petitioner's attorney. 

14. That this second petition, or portion of the petiiton, 
containing the signatures of 274 of the qualified electors of 
the said Congressional District, through no fault or omis- 
sion of your petitioner, did not reach the office of the Secre- 
tary of the Commonwealth, at Harrisburg, Pennsylvania, 
until the morning of August 11th, 1917. 

15. That your petitioner has done all things required by 
law of him to do, or to have done in his behalf, to entitle 
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him to have his name, profession, business or occupation, 
and place of residence, certified to the commissioners of the 
several counties in the said Congressional district, to be 
printed upon the official primary ballot of the said Republi- 
can Party for the year 1917, as a candidate for the office of 
Member of the House of Representatives of the United 
States. 

16. Yet notwithstanding these facts, the defendant, the 
Secretary of the Commonwealth, stating that the circum- 
stances are peculiar and without precedent, and that he is 
uncertain as to his duties in the premises, declines to so do, 
expressing a desire to have this matter heard and judicially 
determined. 

17. Your petitioner further represents that he is without 
other adequate and specific remedy at law. 

Wherefore, your petitioner prays that a writ of man- 
jamus issue to the said defendant, commanding and re- 
quiring him to certify to the commissioners of the proper 
counties in the said 28th Congressional District of the Com- 
monwealth of Pennsylvania, to be printed upon the official 
primary ballot of the said party, the name, profession, busi- 
iess or occupation, and the place of residence of your peti- 
tioner, as a candidate for the office of Member of the House 
of Representatives of the United States, at the primary 
election to be held in those counties upon September 19th, 
1917. 

Return to Writ of Alternative Mandamus. 
To the Honorable, the Judges of said Court. 

The Return of Cyrus E. Woods, Secretary of the Com- 
monwealth of Pennsylvania, defendant in the above stated 
case, to the Writ of Alternative Mandamus therein issued 
respectfully shows : 

1. The allegations of fact set forth in the first, second, 
third, fourth, fifth, sixth, seventh, eighth, ninth, tenth, 
eleventh, twelfth, thirteenth and fourteenth paragraphs of 
the plaintiiT's petition are admitted. 

2. The defendant denies the allegation of fact contained 
in the fifteenth paragraph of the plaintiff's Petition for Writ 
of Mandamus, and avers that under the Act of Assembly 
approved May 18, 1917, Ko. 136, it was incumbent upon the 
plaintiff to file his nomination petition in the office of the 
Secretary of the Comomnwealth forty days before the 
date for holding the primary election referred to in the 
plaintiff's Petition, to-wit, on or before August 10, 1917. 
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Wherefore, this defendant prays your Honorable Court 
that the Writ of Alternative Mandamus in the above stated 
case be dismissed at the costs of the plaintiff. 

KuNKEL, P. J., September 6, 1917. 

The Act of May 18, 1917, amendatory of the Act of Jiily 
12, 1913, P. L. 719, requires nomination petitions to be filed 
at least forty days prior to the Primary election. , The last 
day for filing the petitions in the present case, it is conceded, 
was August 10, 1917. The facts are not in dispute. One 
of the nomination petitions was sent by mail on August 9, 
I9I7, and reached the office of the Secretary of the Com- 
monwealth within the statutory time, but it did not con- 
tain the signatures of a sufficient number of electors. The 
other petitions were sent by mail on the same day, a few 
hours later, containing additional signatures, whidh to- 
gether with the signatures on the former petition were suf- 
ficient to entitle the nomination petitions to be filed. They 
failed, however, to reach the office of the Secretary of the 
Commonwealth until August 11, one day after the last day 
for filing nomination petitions. 

By this proceeding we are asked to direct the Secretary 
of the Commonwealth to certify the plaintiff's name as a 
candidate for the office of Member of the House of Repre- 
sentatives of the United States to the Commissioners of 
the proper counties so that it may be printed on the official 
Primary ballot to be used at the Primary election September 
19, 1917. The Secretary of the Commonwealth refused to 
certify the plaintiff's name because the nomination petitions 
were not filed within the time required by law. 

In support of the proceeding it is urged that the plaintiff 
was mislead by the information contained on the blank form 
of petition furnished him from the office of the Secretary 
of the Commonwealth several weeks before the last day for 
filing petitions. The blank form sent was an old one and 
referred to another election in a prior year and there was no 
mention in it of the change of the time for filing nomina- 
tion petitions made by the amending Act of May 18, 1917, 
of which the plaintiff avers he had no knowledge, but on the 
contrary it contained the direction that the blank must be 
filed in the office of the Secretary of the Commonwealth 
twenty-eight days before the Primary. However, it is ad- 
mitted that he had knowledge of the change on August 9, 
1917, and that, acting upon such knowledge he sent one of 
the nomination petitions by mail, which reached the office 
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of the Secretary of the Commonwealth before the expira- 
tion of the statutory period. It appears, therefore, that he 
had notice in time to file his nomination petitions, but in- 
stead of delivering them by messenger or in person to the 
Secretary of the Commonwealth's office, he transmitted 
ihem by mail. The one reached the office in time and the 
others did not. The means or agency which he adopted to 
file the petitions with the Secretary of the Commonwealth 
was of his own selection, but it failed him. It is an unfor- 
tunate circumstance. We can see no way, however, to re- 
lieve him of the consequences. The fact remains that the 
statute fixes the time within which nomination petitions 
must be filed and that his petitions were not filed within the 
time required by law. Ample time is given by the statute 
for this purpose at most forty days and we do not think 
we have the power to add to their number. 

It may be observed that the duty imposed by the statute 
upon the Secretary of the Commonwealth is to certify im- 
mediately after the last day for filing petitions, the names of 
the candidates whose petitions are filed with him at least 
forty days prior to the Primary election. There is no duty 
requiring him to certify any others. It was incumbent on 
the plaintiff to present his nomination petitions for filing to 
the Secretary within the allotted time. As he failed to do 
so, there is no duty respecting them resting on the Secre- 
tary, The plaintiff has not done that whic'h was required 
of him out of which alone the duty of the Secretary under 
the statute could arise. 

It is suggested that the petitions should be treated as 
filed in due time because by the ordinary course of the mails 
they should have been delivered to theSecretary's office be- 
fore the expiration of the period for filing. We do not see 
our way clear to require this to be done under the circum- 
stances, even if we had the power which we very much 
doubt. To require it would be to impose a duty on the 
Secretary of the Commonwealth not imposed on him by 
the statute. We have no power to impose the duty and then 
enforce it. The duty must be found in the statute. The 
case must be clear where the remedy by mandamus is ap- 
plied. 

For the considerations stated the writ of peremptory man- 
damus is refused, and the proceeding is dismissed at the cost 
of the plaintifif. 
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Thomas P. Twibill, vs. Cyrus E. Woods, Secretary of 

THE Commonwealth of Pexksylvania. 

Nomination of candidates — Nomination petitions— Filing. 

Under the Act of July 24, 1913, P. L. 1001, as amended by the 
Act of May 18, 1917, the Secretary of the Commonwealth is not 
required lo remain in his office, or keep his office open late in the 
night, or change the business hours of his office, in order to re- 
ceive the nomination petitions of candidates which the act requires 
to be filed with him. 

The days comprising the period within which nomination peti- 
tions must be filed, under the Act of July 24, 1913, are business 
days, not calendar days; and such petitions should be filed during 
customary business hours. 

The Secretary of the Commonwealth may, as a matter of accom- 
modation, receive nomination petitions at unusual times, during 
statutory period. 

Placing nomination petitions tn the office of the Secretary of the 
Commonweahh, through the transom of the door, when the office 
is closed, is not filing them within the meaning of the Act of July 
24, 1913. 

There must be some act on the part of the Secretary of the Com- 
monwealth, or of his representative, recognizing the offer to deliver 
nomination petitions and the acceptance of them for the purpose 
for which they are dehvercd, without this the petitions cannot be 
said to be filed. 

If nomination petitions are presented lo the Secretary of the 
Commonwealth or to some one in his office at a seasonable time, 
or during business hours, and acceptance is refused it can be en- 
forced in a proper proceeding. 

Mandamus. C. P. Dauphin County, No. 146, Common- 
wealth Docket, 1917. 

BeidUman & Hull, for plaintiff. 

fF. H. Keller, Deputy Attorney General, for defendant. 

PETITION FOR WRIT OF ALTERNATIVE MANDAMUS. 

The petition of Thomas P. Twibill respectfully repre- 
sents : 

1. That he is a quahtied elector of the County of Phila- 
delphia, State of Pennsylvania. 

2. That he is eligible for the office of Judge of the Court 
of Common Pleas Number 5 of the County of Philadelphia, 
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First Judicial District of Pennsylvania, to which said office 
two persons are to be elected at the Fall election for the 
year 1917. 

3. That a petition, in due form of law, accompanied by 
affidavits of qualified electors in due form of law, and by 
your petitioner's affidavit, in due form of law, as a candidate 
for the office, with over two hundred signatures of qualified 
electors of the County of Philadelphia, praying that your 
petitioner's name be certified by the said Cyrus E. Woods, 
Secretary of the Commonwealth of Pennsylvania, to the 
County Commissioners of the County of Philadelphia, as a 
candidate for the office of Judge of the Court of Common 
Pleas .Number 5 for the said county of Philadelphia, to be 
placed on the official non-partisan primary ballot for the 
primary election to be held in the Commonwealth of Penn- 
sylvania on the 19th day of September A. D. 1917, was 
duly prepared. 

4. That the last day for filing said petition, under the 
Act of Assembly in such cases made and provided, in the 
office of the Secretary of the Commonwealth, was the 10th 
day of August, A. D. 1917. 

5. That the said petition was brought to Harrisburg at 
10.30 P. M. on the 10th day of August, A. D. 1917. 

6. That the office of the Secretary of the Commonwealth 
was closed at the hour of 10,45 P. M., and no person was 
there to receive and file said petition; nor did any person 
with authority to receive and file said petition arrive at the 
said Secretary's office between the hours of 10.45 P. M. and 
12 P. M. of the said date; and that said petition was placed 
in the office of the said Secretary through an open transom 
at 11.50 P. M. of Friday, August 10th, A. D. 1917, which 
was within the time allowed by law for the presentation of 
the said petition. 

7. That the said Secretary subsequently refused, and 
does still refuse to receive and file said petition. 

Wherefore, Your petitioner, showing the premises, and 
that he is without other adequate and specific remedy at 
law, prays that a writ of mandamus may be issued, directed 
to Cyrus E. Woods, Secretary of the Commonwealth of 
Pennsylvania, requiring him to receive and file said petition 
for the nomination of Thomas P. Twibill as candidate for 
the office of Judge of the Court of Common Pleas Number 
5, County of Philadelphia, first Judicial District, Common- 
wealth of Pennsylvania, and requiring him to certify the 
name of Thomas P. Twibill to the Commissioners of Phila- 
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delphia County for the purpose of having the same printed 
on the official non-partisan primary ballot for the primary 
election to be held on the 19th day of September A. D. 1917. 

RETURN TO WRIT OF ALTERNATIVE MANDAMUS. 

The Return of Cyrus E, Woods, Secretary of the Com- 
monwealth of Pennsylvania, defendant in the above stated 
case, to the Writ of Alternative Mandamus therein issued 
respectfully shows : 

The allegations of fact contained in the first, second, 
third, fourth, fifth, sixth and seventh paragraph of the plain- 
tiff's Petition are admitted, but the defendant respectfully 
submits that they are not sufficient in law to jtistify the 
awarding of a Writ of Mandamus as prayed for. 

Wherefore, This defendant prays your Honorable Court 
that the Writ of Alternative Mandamus issued in the above 
stated case be dismissed at the costs of the plaintiff. 

KuNKEL, P. J., September 6, 1917. 

Section 2, of the Act of Assembly of May 18, 1917, amend- 
ing Section 5, of the Act of July 24, 1913, P. L. 1001 pro- 
vides, "that nomination petitions in case of candidates for 
the office of Judge shall be filed at least forty days prior to 
the Primary with the Secretary of the Commonwealth," and 
Section 1, of the amending Act provides "no nomination 
petitions shall be circulated prior to forty days before the 
last day on which such petitions may be filed." 

The plaintiff seeks to compel the Secretary of the Com- 
monwealth to receive and file his nomination petitions as a 
candidate for Judge and to certify his name to the County 
Commissioners for the purpose of having it printed on the 
official Non-Partisan Primary ballot for the Primary elec- 
tion to be held September 19, 1917. The Secretary refused 
to receive the petitions and to certify the plaintiff's name, 
on the ground that the petitions were not filed with him 
nor within t'he time required by law. 

The facts are not in dispute and are set forth in the peti- 
tion for the writ of mandamus and the return thereto. It 
appears that the nomination petitions were brought to the 
office of the Secretary of the Commonwealth on August 10, 
1917, at 10:45 o'clock P. M., that being the last day for 
filing them. The office was closed and no person was there 
to receive them. They were then placed in the office 
through the open transom of the door at 11 :50 o'clock P. M. 
of the same day. 
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The plaintifif contends that it was the duty of the Secre- 
tary of the Commonwealth to remain in his office or have 
someone there representing him, to receive nomination peti- 
tions until the close of the day of the period allowed for 
filing them, that is until 12 o'clock of the night of the last 
day. We cannot take this view of the case or so interpret 
the statute. Forty days is given for the preparation and 
filing of nomination petitions, but there was no attempt in 
the present instance, to file the petitions until the closing 
hours of the last day. The statute must be given a reason 
able interpretation and must be interpreted in the light of 
ordinary business customs. We do not think the Legisla- 
ture intended, when it required nomination petitions to be 
filed with the Secretary of the Commonwealth that he 
should remain in his office, or keep his office open late in 
the night, or change the business hours of his office as they 
were then known, in order to receive them. There is no 
more warrant for interpreting the Act to mean that he 
should be in his office or have his office open and a repre- 
sentative there to receive the petitions until the last minute 
of the day for filing than there is for interpreting it to mean 
that he should have his office open and a representative 
there to receive petitions until the last moment of any of 
the other days making up the period allowed for filing. It 
cannot be seriously claimed that it is his duty to be ac- 
cessible, for the purposes of the Act, at any and every 
minute of the statutory period; and yet that is what is 
logically involved in the plaintiff's contention. The true 
interpretation of the statute, we are of the opinion, is this, 
the days included in the statutory period are of business not 
calendar duration, and that nomination petitions shall be 
filed with the Secretary of the Commonwealth or his repre- 
sentative during the customary business hours, when his 
official duties are being discharged. Neither his business 
hours nor the business hours during which his office was 
kept open appears in this case, but it is quite evident that 
10:45 or 11 :S0 o'clock at night is not within business hours. 
We are referring now to the Secretary's duty under the 
statute, and we do not intend to convey the impression that 
he may not as an accommodation receive nomination peti- 
tions at unusual times. 

Nor were these nomination petitions filed with the Secre- 
tary of the Commonwealth. They were placed in his office 
through the transom of the door, when the office was closed. 
This cannot be considered a filing within the meaning of 
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the statute. Filing involves the presentation of the peti- 
tions to him or to his representative and the receipt into his 
custody or the recognition that they are in his possession. 
Placing them in his office without his knowledge, or when 
it was closed and no one in charge, would not be a filing 
with him. There must be some act on his part or on the 
part of his representative recognizing the offer to deliver 
them, and the acceptance of them, without which the peti- 
tions cannot be said to be filed. If they had been presented 
either to him or some one in his office at a reasonable time 
or during business hours, and acceptance had been refused, 
it could be enforced in a proper proceeding, but that is not 
the case here. They were not presented at all within the 
statutory period, and the request to receive and file them 
made thereafter came too late. 

The writ of peremptory mandamus is refused, and the 
proceeding is dismissed at th« cost of the plaintiff. 



Underwriters' Associations. 
Insurance — Underwriters' Associations —Insurance 
Department. 
It is not witliin the province of the Insurance Department to 
compel an underwriters' association to furnish its services to any- 
authorized agent oE the insurance companies belonging to such 



Attorney General's Department. Opinion to J. Denny 
O'Neil, Insurance Commissioner. 

Hargest, Deputy Attorney General, July 16, 1917. 

Some time ago you asked to be advised by this Depart- 
ment whether, under the Act approved June 7, 1915, P. L. 
898, you could compel the Underwriters' Association of the 
Middle Department to furnish its service to Ned F. Ben- 
ford, of Johnstown, Pa. 

As I understand the facta, Harry H. Benford was until 
recently conducting an insurance agency, and among the 
companies which he represented were some that were not 
affiliated with the Underwriters' Association of the Middle 
Department. On March 26, 1917, Harry H. Benford ad- 
vised the Secretary of the Underwriters' Association of the 
Middle Department that he would sever connection with all 
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companies aiHIiated with the Middle Department and hold 
the tariffs and rules books subject to the order of that De- 
partment. He says that his son, Ned F. Benford, has pur- 
chased the insurance business from him and partly paid him 
for it. Ned F. Benford is now representing companies 
which are affiliated with the Middle Department and no 
others. Harry H. Benford is, independently, representing 
some companies which are unaffiliated. The Middle De- 
partment of the Underwriters' Association refused to fur- 
nish to Ned F. Benford its service, because his father repre- 
sented independent companies. 

The Act of June 7, 1915, while entitled "An act to super- 
vise the operations of fire insurance rate-making bureaus, 
.ind providing for their examination by the Insurance Com- 
missioner," cii'., does not attempt to regulate or supervise 
the dealings between rate-making associations and their 
members in any other way than to give the Insurance Com- 
missioner the DOwer to make examinations and to prevent 
unfair discrimiiiji.tion and excessive rates. I have carefully 
examined this entire Act, and I do not find anything in it 
which authorize;! the Insurance Commissioner to compel the 
Middle Departm.'^nt to furnish its service to one of its mem- 
bers. 

The Underwr iters' Association of the Middle Department 
is a voluntary partniirship association, composed of the vari- 
ous insurance companies which are members of it. If the 
Association does net furnish .the service which it should to 
any of its constituent companies, through the agents located 
at Johnstown or elsewhere, that is a matter between the 
insurance companies and the Underwriters' Association of 
the Middle Department. It is not covered by any pro- 
visions of the Act of Assembly. 

I, therefore, advise you that it is not within the province 
of your Department to compel the Underwriters' Associa- 
tion of the Middle Department to furnish its service to Ned 
F. Benford, or to any other authorized agent of the insur- 
ance companies belonging to said Underwriters' Associa- 
tion, 
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Insurance— Underwriterf' Associations. 

The Comtnissionpr of Insurance iias no authority to approve or 

disapprove the constitution and by-laws of a fire underwriters' 



Attorney General's Department. Opinion to J. Denny 
O'Neil, Insurance Commissioner. 

KuN, Deputy Attorney General, August 29, 1917. 

You ask to be advised as to your authority, under the Act 
of June 7, 1915, P. L. 898. to approve or disapprove a set of 
proposed Constitution and By-laws, submitted to you by 
the Philadelphia Fire Underwriters' Association for that 
purpose. 

The Constitution provides in the usual form for the 
"name" of the organization, its "objects," "membership," 
"meetings," "management," and its Ry-laws provide for 
"representation," "meetings," "offices," "executive com- 
mittee," "revenue," "outside risks." "payment of premiums," 
"agents," "brokers reports," "violations," "withdrawals," 
provisions for their "alteration and amendment," "order of 
business" and "parliamentary rules." 

Objection has been filed with you on behalf of certain 
members of the organization specifically to the agency limi- 
tation clause provided in Article IX, Section 2, of the pro- 
posed By-laws, as follows: 

"Section 2. No company having its home office 
in Philadelphia shall have, in addition to such of- 
fice, more than two branch offices or agency offices, 
and no other company shall have more than three 
agents or offices with authority to accept risks 
located in Philadelphia and issue policies thereon 
* + '♦ * " 

A meeting was held before you during which parties in 
interest and counsel representing them were heard, directed 
principally to the discussion of the question raised by the 
objection, but during the course of the meeting there was 
raised the broader question of the propriety of submitting 
to you the entire proposed Constitution and By-laws and 
your right or authority to pass upon them. 

It must be conceded that if you have any such right it 
can only be by virtue of the Act of 1915, above referred to. 
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The object of the Act, as indicated by its title, is "To super- 
vise the operations of fire insurance rate-making bureaus, 
etc." 

The first nine sections of the Act make no provision re- 
garding the internal affairs of insurance companies or 
groups of companies constituting late-making bureaus, but 
provide simply for limitations on their operations, forbid- 
ding discrimination in rate-making, varying schedules of 
rates without notice, and "cornering" business for particular 
groups. 

No authority whatever is given to the Insurance Com- 
missioner to pass upon the rules and regulations of insur- 
ance companies, or of rate-making bureaus affecting their 
internal arrangements or business policies. 

It is urged, however, by those who have submitted the 
proposed Constitution and By-laws that your authority to 
pass upon them may be found in Sections 10, 11 and 12 of 
the Act. 

Section 10 provides : 

"No fire insurance company or any other insurer, 

and no rating bureau, or any representative of any 

fire insurance company or other insurer or rating 

bureau, shall enter into or act upon any agreement, 

with regard to the making, fixing or collecting of 

any rate for fire insurance upon property within 

this Commonwealth, except in compliance with 

this Act." 

This section merely forbids insurers and bureaus from 

making agreements "with regard to the making, fixing or 

collecting of any rate * * * * except in compliance 

with this Act." 

This is only another way of safeguarding the anti-dis- 
criminating provisions of the Act, the prohibition upon 
valuation in rates without notice, the prohibition of "cor- 
nering" agreements of the requirements of a written sur- 
vey before rating. The fact that rating bureaus are, by the 
section, prohibited from entering into the agreements in 
question shows that such agreemnts are not those creating 
the bureau and regulating the business of its members, but 
are those only which the bureau when created may enter 
into "with regard to the making, fixing, or collecting" of 
rates. 

Section 11 provides: 

"Any such agreement may be made and enforced, 
provided the same be not contrary to prohibitions 
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conforming to law and practice of this Common- 
wealth, and be in writing; and, prior to its taking 
effect, a copy thereof be filed with the Insurance 
Commissioner and with each rating bureau of 
which any of the parties thereto shall be a mem- 
ber or subscriber." 

It is perfectly clear that this section refers to rate-making 
agreements. The words in the beginning of the section 
"any such agreement" can have no reference to other than 
those mentioned in the preceding section — "with regard to 
the making, fixing or collecting" of rates, — and it is such an 
agreement that must be filed with the Insurance Commis- 
sioner before it is to take effect. 

Section 12 of the Act, which empowers the Insurance 
Commissioner "upon complaint or upon his own motion," to 
disapprove "any such agreement or any part of such agree- 
ment," can also have no reference to anything but an agree- 
ment "making, fixing or collecting" rates. 

It seems apparent that the Act of 1915 was never in- 
tended to confer upon the Commissioner of Insurance power 
or authority to pass, as such, upon the Constitution and By- 
laws providing for the internal management of rating 
bureaus. The scheme of organization and detail of manage- 
ment of such bureaus is of no public concern, but an agree- 
ment of such an organization "with regard to the making, 
fixing or collecting" of rates is by this statute made a matter 
of public concern, and it is with reference to such an agree- 
ment, and no other, that certain duties are imposed on the 
Insurance Commissioner. 

The powers and duties of the Insurance Commissioner in 
the premises are purely statutory, depending entirely upon 
this Act of I9I5 and his authority to pass upon agreements 
of rating bureaus "with regard to the making, fixing or col- 
lecting" of rates cannot be so broadened by implication as 
to include the authority as claimed to pass upon the Consti- 
tution and By-laws of a rating bureau, providing for its in- 
ternal organization and management. 

It is suggested, however, that the Commissioner ought to 
pass upon the limitation of the agency provision above re- 
ferred to on the theory that that portion of the Constitution 
is an agreement "with regard to the making, fixing or col- 
lecting" of rates within the meaning of the Act. 

It is very difficult to follow the reasoning for this conten- 
tion. There are many considerations which, of course, af- 
fect the making of rates. For instance, an agreement for an 
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excessive commission charge might affect the premium and 
ultimately the rate. Whether the Insurance Commissioner 
would have any authority under this Act to pass upon such 
feature of a rate-making agreement containing it, is ques- 
tionable, since it may be well argued that his right to disap- 
prove any such agreement would be limited to cases in 
which the agreement had failed to comply with the various 
limitations provided by the Act, and there is no provision in 
the Atft for uniform rate-making as between the various 
b.ureaus. There may be, under the Act, as many lawful 
schedules of rates as there are bureaus; but no one of 
these schedules may be discriminatory and no variation may 
be made without notice. 

Any agreemnt, however, limiting the number of high 
commissioned agents which a company may have could not 
affect the premium charge, even indirectly. 

If the commission cost is fixed, the fact that a company 
does alt its policy writing in a given area through but two 
agents, would undoubtedly be of great advantage to the 
two agents, but could not possibly enure to the benefit of 
the insured — the public. 

If the commission cost is not fixed, the number of agents 
through whom a company does business likewise does not 
influence the cost and a limitation in the number cannot 
afTect the rate. 

Whether the commission is fixed or open it cannot make 
any difference in the rate, that a maximum commission is 
paid to one, three, five, ten, or to a hundred agents, since 
the aggregate sum paid would be the same. 

You are, therefore, advised that you have no authority 
under the Act of June 7, 1915, P. L. 898, or under any other 
taw, to approve or disapprove the Constitution and By-laws 
submitted to you by tlie Philadelphia Fire Underwriters' 
Association as a rating bureau. Your authority under the 
Act, as indicated, islimited to action on agreements "with 
regard to the making, fixing or collecting" of rates. The 
provision in the By-laws limiting the number of agencies 
cannot be considered such an agreement for the reasons 
already stated. 

Whether a majority o£ the members of a rating bureau 
may impose any such restriction or limitation, having no 
direct relation to rate-making, on the others, is a question 
which the parties in interest must have determined through 
the usual legal channels. 
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State Highways—Reconstruction. 
The county o£ Cambria has the right to become a bidder for the 
reconstruction o£ .Route No. 52, in Jackson and East Taylor's 
Townships, in said county, and, if the lowest responsible bidder, 
and its bid is within the estimate of the State Highway Depart- 
ment, or near enough to it to justify its acceptance, the contract 
for such reronstruction may be awarded to said county. 

Attorney General's Department. Opinion to J. Denny 
O'Neil, State Highway Commissioner. 

Kelle'.r, Deputy Attorney General, September 5, 1917. 

I have given careful consideration to the recent inquiry 

of your Department relative to your right to award to the 

. County of Cambria the contract for the reconstruction of a 

section of State Highway Route No. 52 in Jackson and East 

-Taylor Townships, Cambria County, 

It appears from said communication that this work is to 
be done under the provisions of the Act of June 5, 1913, P. 
L. 419, -the County of Cambria having made application to 
your Department that said Section of State Highway be 
reconstructed in the same manner as a State-aid highway, 
and having agreed to pay a certain part or share of the total 
cost of such reconstruction or improvement. 

It further appears from said letter that the Department 
advertised for bids for the reconstruction of this road three 
times, to-wit, on July 19, 1916, May 3, 1917 and June 12, 
1917; that the bids received on July 19, 1916 and May 3, 
1917, were so much in excess of the estimate of cost made 
by your Department that all bids were rejected and that no 
bids whatever were received for the work at the advertised 
letting on June 12, 1917. 

It is stated that the Commissioners of Cambria County 
feel confident that the County is in a position to do the work 
within the estimated cost of your Department and inquiry 
is made whether, under the circumstances, you can award 
the contract to the County at the estimate of your Depart- 
ment. 

The Act of May 31, 1911, P. L. 468, is very explicit as to 
the manner in which the work of construction, building and 
rebuilding of State highways is to be done. Section 13 of 



D.gitize<)t.yG00glc 



jyi7 DAUI'HIN COrNTV KKPORTS 277 

State Highways. 

the Act provides that all such work, except thatof repair- 
ing and maintenance, shall be done by contract given to the 
lowest responsible bidder, under the conditions act forth in 
the Act. 

As to the repair and maintenance of State highways, the 
work may either be done directly by your Department 
through workmen employed by it, or, by Section 12, you 
may enter into a contract with any person, firm or corpora- 
tion, or the authorities of any borough or incorporated town. 
or the commissioners of any county, or the supervisors- or 
commissioners of any township to repair and maintain any 
State highway or portion thereof within the respective 
limits of such borough, township or county; but this section 
does not apply to the present case as the work to be done 
is not repairing and maintenance but reconstruction or re- 
building, which is clearly distinguished in the Act. 

The Act of March 22, 1917, Pamphlet Laws 1917, No. 5, 
provides that any county in this Commonwealth may ap- 
propriate and expend the moneys for the improvement and 
maintenance of any State highway or State-aid highway, or 
any public highway within its proper limits, provided that 
no such improvement can be made to State highways or 
State-aid highways until the same has been submitted to 
and approved by the State Highway Department. 

This would authorize the county of Cambria to recon- 
stritct at its own expense this section of State highway, 
subject to the supervision and approval of your Depart- 
ment, but it does not cover the present case, in which it is 
contemplated that both the State and the county shall con- 
tribute to the expense of reconstruction. 

By Section 31, of the Act of May 31, 1911, supra, which 
relates to State-aid highways, it is provided: 

"Any county, township, borough or incorporated 
town may, through its commissioners or super- 
visors or councils, bid for the construction or im- 
provement of such portion of any State-aid high- 
way, undertaken under the provisions of this act, 
as may lie within its limits; and any county, town- 
ship, borough or incorporated town submitting 
such bid shall have the same consideration and 
shall be governed by the same rules and regula- 
- tions of the department, as in the case of other 
bidders; and, if awarded the contract, shall fulfill 
the same, and be subject to the same conditions 
. and regulations as herein provided for other con- 
tractors." 
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If the road to b« constructed were a State-aid highway, 
under the provisions of the section just quoted, the County 
of CsRibria, through its commissioners, could submit a bid 
for the construction of this section of highway under the 
same rules and regulations as other bidders, and if awarded 
the contract, would be required to fulfill the same and be 
subject to the same conditions and regulations as provided 
in said Act for other contractors. The evident purpose of 
this provision was that as the county, township, or borough 
was contributing a considerable share or portion of the cost 
of impKoving State-aid highways it should have the right 
to construct such highways, provided it could do the work 
just as well and at les's expense than any other responsible 
contractor. 

The Act of June 5. 1913, P. L. 419, under which this work 
is proposed to be done, provides that the State Highway 
Commissioner is authorized to make and enter into con- 
tracts for the reconstruction or improvement of any section 
of a State highway where an application has been made by 
any county, township, borough, etc., asking that- such sec- 
tion of State highway be reconstructed or improved in the 
same manner as a State-aid highway, and agreeing to pay 
its or their respective share of the total cost of such re- 
construction as provided for in Section 22 of the Act of 
May 31, 1911, or upon such other terms and conditions as 
to the sharing of the total cost of such reconstruction or 
improvement as may be agreed upon between the State 
Highway Commissioner and such 'county, township, bor- 
ough, etc. It will be noted that the application presented in 
this case by the County of Cambria asks that this section of 
road be reconstructed or improved in the same manner as a 
State-aid highway. This clause, in my judgment, does not 
relate merely to the manner or method of payment, for 
under the Act of June 5, 1913 the State Highway Com- 
missioner and the county may make a different agreement 
as to the sharing of the total cost of the reconstruction from 
that provided for State-aid highways proper. It rather 
mean« to provide that, inasmuch as the county is to bear a 
certain part or share of the cost of the reconstruction or im- 
provement, just as it does in the reconstruction or improve- 
ment of a State-aid highway, it shall have the same rights 
and privileges in such work of reconstruction as are given 
or secured to it in the case of a State-aid highway. 

I have already pointed out that if this were a State-aid 
highway the county of Cambria could become a bidder for 
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this work and, if it was the lowest bidder, could have tlie 
contract awarded to it. As, under the Act of June 5, 1913, 
the apphcation in this case is that the State highway be im- 
proved in the same manner as a State-aid highway, I am of 
the opinion that the right which was secured to the county 
of Cambria under Section 31 of the Act applies in the pres- 
ent instance. While, therefore, you do not have the right 
to award the contract without any bidding to the county of 
Cambria at the estimate of cost made by your Department, 
I beg to advise you that, under the circumstances, the 
county of Cambria has the. right to become a bidder on this 
work and if it is the lowest responsible bidder and its bid 
comes within the estimate of your Department or is near' 
enough to such estimate to justify its acceptance by your 
Department, you can let the contract to such county in ac- 
cordance with the provisions of Section 31 above referred 
to. 

I would, therefore, advise you to readvertise this work 
. and notify the Commissioners of Cambria county that under 
the ruling of this Department it has the right to submit a 
bid and that if it is the lowest responsible bidder and its bid 
is sufficiently near the estimate of your Department to 
justify its acceptance the contract may be awarded to it. 



Game Commissioners. 
Game Commissioner j — Powers. 

Under the Act of June 7, 1917, a magistrate may issue a warrant 
directed to a game commissioner to make an arrest for any viola- 
tion oF the provisions of the act 

A Game Commissioner has the power to arrest, without warrant 
a person caught in the act of violating the provisions of the Act of 
April 16, 1916, P. L. 13S. 

The Act of June 7, 1917, contains no provision authorizing 
Game Commissioners to arrest, without warrant, persons found 
riolating the provisions of the Act. 

There is no general power vested in Game Commissioners to 
make arrests, either with or without warrant. Where such power 
exists it must rest upon a specific provision of a statute. 

Attorney General's Department. Opinion to Dr. Joseph 
Kalbfus, Secretary, Board of Game Commissioners. 
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Collins, IJcinity Attorney General, September 5, 1917. ' 

There was duly received your communication of the 2d 
ult. to the Attorney General, askinii to be advised as to the 
powers .of the members of the JSoard of Game Commis- 
sioners to make arrests. 

The Act of June 25, 1895, P. L. 273, creating the Board of 
Game Commissioners, by Section 2 thereof provided, inter 
alia, that: 

"It shall be the dnty of said boarH to protect 
and preserve the game, sonjj and insectivorous 
birds and mammals of the State, and to enforce, by 
proper actions and proceedings, the laws of this ' 
Commonwealth relating to the same." 

Under Section 34 of Act No. 199, approved June 7, 1917, 
it is provided that on complaint duly made before a proper 
magistrate of the violation of any of the provisions of said 
Act such magistrate shall 

"issue his warrant, under his hand and seal, 
directed to any constable, police officer, game pro- 
tector, or any officei' of the Commonwealth whose 
duty it is to protect tiie game and wild birds of the 
Commonwealth, and cause such person to be 
brongjit before him, .such magistrate, justice of the 
peace, or alderman, who shall hear the evi:lence 
and determine the guilt or innocence of the person 
accused." 

I am of the opinion that in pursuance of the foregoing a 
magistrate can properly issue a warrant directed to a game 
coinniissioner to make an arrest for a violation of any of the 
provisions of said Act of 1917, 

Section 1 of the Act of May 21, IWl, P. L. 266, provides 
that: 

"Game protectors • ♦ * ♦ * *shall have 
■* * >r t * * * the authority to arrest with- 
out warrant any person or persons found by them 
in the act of violating any of the laws of this 
, Commonwealth now in force, or that may here- 
. after be enacted for the protection of game, of 
song and of insectivorous birds, and take such per- 
son or persons forthwith before a justice of the 
peace or other magistrate having Jurisdiction, who 
shall proceed without delay to hear, try and de- 
termine the matter." 
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The power given under said Act of 1901 to arrest without 
warrant is limited to the officer specifically designated by 
the Act, namely, "game protectors," and cannot by implica- 
tion extend to game commissioners. 

While as a general rule a game commissioner does not 
have the power to arrest without warrant a person found in 
the act of violating the game laws, yet the power to make 
such arrest for a violation of some particular statute may 
vest in such officer in consequence of some specific pro- 
vision of such statute. An instance of this may be cited in 
the case of the Act providing for the establishment of Game 
Preserves, approved April 16, 1915, P. L. 135, wherein.under 
Section 16 it is provided that; 

"Any person whose duty it is to protect the game 
of the Commonwealth * ♦ . * may arrest, with- 
out a warrant, any person caught in the act violat- 
ing any provisions of this act, or in pursuit imme- 
diately following such violation." 

I am of the opinion that this provision gives a game com- 
missioner the power to arrest without warrant a person 
caught in the act of violating the said Act of 1915. The 
same would likewise be true of any other Act containing a 
like provision. 

In accordance with the foregoing you arc advised that a 
Game Commissioner is an officer who can lawfully serve a 
warrant under the said Act of 1917 for a violation of its 
provisions, but that he does not have any power under the 
said Act of 1^1 to arrest without warrant a person found 
in the act of violating the game laws of the Commonwealth, 
although as above pointed out he may and does possess 
such power in the case of certain statutes by virtue of some 
specific provision therein to such eiTect. The said game law 
of 1917, however, contains no provision clothing a game 
commissioner with authority to arrest without warrant a 
ferson found violating any of its provisions. There is no 
general power invested in game commissioners to make 
arrests either with or without warrants; wherever it exists 
as to any statute it does so wholly in pursuance of some 
specific provision contained in such statute to such effect. 
There should be strict care that this officer should under- 
take to exercise this power only in cases where he is clearly 
given it. 
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Years. 

Labor laws — Females ooer the age 0/ twenty one years — 

Act of July 2S. 1913- 

The employment of females above the age of twenty-one years, 

as car cleaners, between the hours of ten o'clock P. M. and six 

o'clock A. M. is not unlawful, under the Act of July 25, 1913, P. L. 

1024. 

Attorney General's Department. Opinion to Lew R. 
Palriier, Chief Inspector, Department of Labor and In- 
dustry. 

Collins, Deputy Attorney General, October 2, 1917. 

There was duly received your communication of the 22nd 
ult,, asking to be advised as to whether females over 
twenty-one years of age may lawfully be employed between 
the hours of 10 P. M. and 6 A. M. as car cleaners 

• As I understand, the proposed work is to be done at the 
car barns of a certain railway company, which desires to 
employ women both day and night at such work. 

. This question arises under the Female Labor Law of 
July 25, 1913, P. L. 1024. The only provision in said Act 
forbidding the employment of women over twenty-one 
years of age after 10 P. M. and before 6 A. M. is that con- 
tained in Section 4, which relates solely to their employ- 
ment in a "manufacturing establishment." It is needless to 
point out that the work here proposed does not come within 
that class and hence does not fall under the inhibition of 
said provision. 

You are therefore advised that the employment of fe- 
males, who are over twenty-one years of age, as car clean- 
ers, between the hours of 10 P. M. and 6 A. M. is not un- 
lawful. Care should be taken, however, to see that in case 
of such employment there is full compliance with said Act 
as to the hours per day and per week, and number of days 
per week permissible for female employes, and also that 
there be strict observance of the various provisions of the 
Act as to the intervals of rest, sanitary safeguards, etc., as 
thereby required. 
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Elections — Soldiers in military service — Act of August 2$, 1864. 

The Constitution of 187.1 and its amendment in 1909, do not take 
from soldiers in actual military service the right of suffrage at all 
elections, secured by the Act of August 25, 1864, P. L. 990, and the 
provisions of that Act apply to the election of 1917. 

At the election of 1917, qualified electors in actual military ser- 
vice may vote for all officers to be elected except members of 
council and ward and division officers in the City of Philadelphia, 
who are specifically excepted in thcAct of August 25, 1864. 

The right of suffrage secured to qualified electors in actual mili- 
tary service, by the Act of August 25, 1864, is limited to those who 
are in military service undei requisition from the President of the 
United States or by the authority of the Commonwealth of Penn- 
sylvania. It does not apply to those who have voluntarily enlisted 
in the regular army. Under present conditions it should be limited 
to members of the National Guard who have been requisitioned 
into tlie service of the United States and those who have been 
selected under conscription laws. 

The ballot for qualified electors in actual military service should 
be so prepared as to permit each soldier to vote for candidates in 
his own county and district. 

Attorney General's Department. Opinion to Cyrus E, 
Woods, Secretary of the Commonwealth. 

■Brown,. Attorney General, September 26, 1917. 

I am in receipt Oi your favor of the 35th inst relative to 
the Act of August 25, 1864. P. L. 990, entitled "An act to 
regulate elections by soldiers in actnal military service." 
Yon ask to be advised : 

1. Whether the present election of 1917 is such a general 
election as is contemplated by the Act. 

2. If so, whether it will be necssary for your Depart- 
ment to have the votes polled of the Pennsylvania troops 
not only for county officers, but also for local officers of the 
townships, such as constables, election officers^ road super- 
visors, etc. 

3. Does the law provide for the taking of the vote of 
certain Pennsylvania citizens in actual military service in 
Europe who may be. enlisted in the Regular Army of the 
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United States, but not enlisted in the Pennsylvania Na- 
tional Guard units or in the National Army created by 
selective conscription. 

1 shall take these up in their order. 

1, At the time of the passage of the Act of Aflgust 25, 
1864, the Constitution of 1838 was in force. That Consti- 
tution made no distinction between general and municipal 
elections. The Act was passed to carry into effect the 
amendment to Article HI, which was adopted in 1864 as 
Section 4, as follows: 

"Whenever any of the qualified electors of this Com- 
monwealth shall be in .actual military service, imder a 
requisition from the President of the United States or 
by the authority of this Commonwealth, such electors 
may exercise the right of suffrage in all elecitons by the 
citizens, under such regulations as are or shall be pre- 
scribed by law, as fully as if they were present at their 
usual places of election." 
The Act of 1864, before referred to, provides in Section 1, 
inter alia, as follows : ■ - 

"That whenever any of the qualified electors of this 
Commonwealth shall be in any actual military service, 
under a requisition from the President of the United 
States, or by the authority of this Commonwealth, and 
as such, absent from their place of residence, on the 
days appointed by law for holding the general or presi- 
dential elections within this State, or on the days for 
holding special elections, to fill vacancies, such electors 
shall be entitled, at such times, to exercise the right of 
sufl'rage, as fully as if they were present at their usual 
places of elections, in the manner hereinafter pre- 
scribed," etc, 
A reference to the election laws in force at the passage of 
the Act of 1864 shows that these laws recognized and made 
provision for Presidential or Electoral elections, which were 
held every four years in November, and were exclusively 
for the election of Presidential electors; general elections 
which were held in October, at which all State officers. 
Members of the Legislature, Congressmen, judges and 
county officers were elected; municipal and township elec- 
tions which were held in the spring, and special elections to 
fill vacancies in offices regularly filled at the general elec- 
tion. 
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The word "general" was apparently used in the Act to 
distinguish the October or Fall elections from the Town- 
ship or Spring elections, and the object of the Act of 1864 
was apparently to permit the soldiers to vote for all offices 
to be filled at the Fall and Presidential elections. 

As before pointed out, judges and county officers were 
elected at the genera! election, — and were therefore voted 
for by the soldiers in military service. They did not vote 
for township and municipal officers who were elected at the 
Spring election, as no provision was made for the taking of 
the Soldier Vote at such elections. 

This was the status of the law when the Constitution of 
1873 was framed, which adopted verbatim the Amendment 
of 1864 above quoted as Article VIII, Section 6. - 

The Constitution of 1873 made provision for general and 
municipal elections, the former of which were held in the 
fall and the latter in the spring. Again all judges and 
county officers were elected at the fall elections, while 
municipal and township officers were elected in the spring. 

This provision continued until the adoption of the 
Amendments to the Consttiution of 1909, when spring elec- 
tions were abolished and provision was made that general 
elections should be held in even numbered years, and 
municipal elections in the odd numbered years and that all 
judges for the courts of the several districts, and all county 
officers, as well as ctiy, ward, borough and township officers 
should be elected on the Municipal election day. 

I do not think that there was any thought or intention in 
the adoption of this Amendment to take aWay from the 
soldiers in military service the right to vote at the regular 
fall election for judges and county officers. The Constitu- 
tional provi-sion (Article VIII, Section 6) secures to the sol- 
dierts in actual military service, under a requisition from 
the President of the United States or by the authority of 
the Commonwealth, the right of suffrage in all elections, 
and the changes in the Constitution as to the holding of 
elections should not be extended so as to deprive soldiers of 
their votes for offices which they unquestionably possessed 
previously without the clearest warrant and language which 
admits of no other conclusion. 

I am, therefore, of the opinion that the division by the 
Constitution of 1873 of elections into general and municipal 
and the amendment of 1909 above referred to are not in- 
tended to take away this right and that the Act of 1864 does 
apply to the election of 1917. 
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2. Considering your second question as to whether the 
vote of the men in military service should be taken for local 
officers of townships, such as constables, election officers, 
road supervisors, etc., as well as for county officers, the 
legal position is not so clear. 

Under the Act of 1864, soldiers in actual service were 
given an opportunity of voting for these offices, because 
they were tilled at the spring election at which there was no 
provision made for the taking of the Soldier Vote. Had the 
law provided for electing such officers at the fall election I 
have no doubt the right of the soldier to vote would have 
extended as well to such offices as to State and county 
offices. 

The absence of the right of the soldier to vote for these 
offices was not in consequence of the denial of the right of 
such vote but for the want of machinery to take the vote at 
the spring election. 

Having concluded that the Act of 1864 is operative as to 
the election of 1917, I see no reason why it should be re- 
stricted to judicial and county offices and should not extend 
to all offices to be filled at said election, except as specially 
provided in the Act. 

Yoti are, however, confronted by a practical as well as a 
legal question in preparing the form of the ballot and fur- 
nishing this information to the soldiers, because there are 
approximately 7,000 election districts in the State, with an 
average of something like twenty candidates in each of the 
election districts, and approximately 140,000 candidates for 
the various offices to be filled at the election this year 
throughout the State. 

In furnishing information to the voters last year under 
the instructions of this Department, you had a pamphlet 
printed giving the names of all the candidates to be voted 
for in the respective counties and districts of the State. 

The preparation of such a pamphlet with regard to the 
county officers is feasible, but in view of the vast number of 
candidates for the various townships and election districts, 
it may be difficult to print a pamphlet containing all of the 
nominees in each township or district. 

The ballot, however, can be so prepared as to permit each 
soldier to vote for the candidates in his own county and 
district. I would suggest, however, that the pamphlet fur- 
nished for the information of the soldier voters should hot 
include the names of any candidates except those for 
county, city and judicial offices. 
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Permit me to call your attention, however, to the pro- 
visions of Section 41 of the Act of 1864, vi-hich provides that 
it shall not apply to the election of members of council, or 
to ward and division officers, in the City of Philadelphia. 

In recapitulation of the foregoing, I am of the opinion 
that the soldiers should be given an opportunity to vote for 
township and municipal officers as well as county officers, 
but that it is impracticable for your Department to furnish 
baltcits with the names of such township candidates printed 
thereon, or a pamphlet of information containing the names 
of the various township and district candidates. 

3. Both the Constitution and the Act of 1864 refer 
only to qualified electors in actual military service "under a 
requisition from the' President of the United States, or by 
the authortiy of this Commonwealth." 

I am of the opinion that the Act of 1864 should not be 
construed beyond the express language of the Constitution 
and the Act, and that the qualified electors in actual mili- 
tary service whose votes are to be taken, are limited to 
those who are in the military geryice under a requisition 
from the President of the United States, or by the authority 
of this Commonwealth. It does not apply and has never 
heretofore been construed to apply to soldiers who volun- 
tarily enlisted in the Regular Army, and under present con- 
ditions should be limited to members of the National Guard 
who have been requisitioned into the service of the United 
States, or members of the National Army who have been 
selected under the conscription law. 

This is in harmony with the precedent established during 
the Philippine Insurrection when the vote of the soldiers of 
the Pennsylvania organizations stationed in the Philippine 
Islands was taken, but not that of Pennsylvariians who were 
serving there as members of the Regular Army. 
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Peoples- Trust Company of Pittsburgh, a Corporation, 
.Plaistiff, vs. Cyrus E. 'Woods, Secretary of the Com- 
monwealth, AND the Savings, Deposit and Trust Com- 
pany of Pittsburgh, Defendants. 

" " Corporations — Change of name. 
Courts cannot control the legal discretion of the Secretary of 
the Commoii wealth, to whom is committed the right to approve or 
disapprove changes in corporate names. 

Bill in equity for cancellation of certificate changing name 
of corporation. C. P. Dauphin County, No. 592, Equity 
Docket. 

a. E. House and IF. H, Lemon for plaintiff. 

Francis Shunk Broiint, Attorney General, John Fox Weiss 
and Patterson, Crawford, Miller ^ Arensherg for defendants. 
■ 'McCarrell, J., Oct. 12, 1917. 

This bill was filed January 9, 1917, asking, 

(1) ^pr the cancellation and annulment of a certificate in 
the office of the Secretary of the Commonwealth changing^ 
the name of the Savings, Deposit and Trust Company of 
Pittsburgh to that of the Peoples Saviiigs aiid Trust Com- 
pany of Pittsburgh.- : - . - - ^ 

{2} That the Savings,. Deposit and Trust Company of 
Pittsburgh.be restricted .temporarily and .perpetually on 
final, hearing from recording the certificate of change of 
name thereinabove mentioned in the records of Allegheny. 
C6unty,"and that it be .also. likewise .restrained from using 
or attetirptirig to use the title of Peoples Savings and Trqst 
Company of Pittsburgh.- ........ 

, P). Other. andfurther relief... . 

, T-he fundamental contention of, t.he bill is that the Secre- 
tary of the Commonwealth erred in approving the change of 
liafneof the Savings, Deposit and Trust Conipany of Pitts- 
bm-gh to that of Peoples Savings and Trust Company of 
Pittsburgh. To this -bill the defendants have filed separate 
demurrers, raising practically the same questions. We find 
nothing in the bill of complaint which shows or tends to 
show that the Secretary of the Commonwealth has abused 
the legal discretion vested in him by allowing the change of 
name. The change of name has been approved b" vote of 
stockholders and the change was approved by the Secretary 
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of the Commonwealth in pursuance of the authority vested 
in him. We cannot control the legal discretion of an officer 
to whom is committed the right to approve or disapprove 
changes of corporate names. It appears from the briefs 
submitted that under date of December 27, 1916, the 
Peoples Trust Company of Pittsburgh filed its bill in equity 
in the Court of Common Pleas of Allegheny County to No. 
2115 January Term, 1917, asking for a decree prohibiting 
the use of the name The Peoples Savings and Trust Com- 
pany of -Pittsburgh. The allegations in this bill relating to 
the change of name and its alleged illegalities are substan- 
tially the same as in the bill now before us. Judge Carpen- 
ter of the Allegheny County Court dismissed the bill and we 
are informed that upon an appeal from that decision the 
decree dismissing the bill was affirmed by the Appellate 
Court. Independently of this- we are of opinion that we 
have no jv.riEdiction to restrain the discretion of the. Secre- 
tary of the Commonwealth under the allegations contained 
in the bill. We therefore sustain the demurrers and dismiss 
this bill at the costs of the plaintiff. 



C. B. DotK^HERTY, R. P. FiNKHOUSER, J, W. McDoNNELL, 

Edgar C. Tawney, J. E. Swift. Mastin Winter, H. D. 
Geiselman, Cai.vin Gilbert, H. S. Trostle, Constitut- 
ing THE Town Gouncii- of the Borough of Gettysburg, 
vs. Frank B. Black, State Highway Commissioner of 
THE Commonwealth of Pennsylvania. 

State highways — MainUnance and repairs — State highway, 
commissioner — Powers and duties — Streets in boroughs- 
forming part of a state highway. 

Before the State Highway Commissioner may be directed to im- 
prove, repair or maintain highways, it must clearly appear that the 
duty to improve, repair or maintain has been imposed upon him. 

Every duty touching the improvement, maintenance and repair 
of highways that rests upon the State Highway Commissioner is 
found in the Act of May 31. 1911, P, L, 468. 

Under the proviso to section ten of the Act of May. 31, 1911, the 
State Highway Department may, with the consent of a borough, 
improve or reconstruct any street in a borough forming part of a 
State highway and- not already improved or reconstructed accord- 
ing to the standards of the Department, but the power to take over 
such street is a discretionary power which courts cannot contfol. 
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Apart from the proviso to section ten of the Act of May 31, 1911, 
there is ho duty imposed upon the State Highway Commissioner 
to maintain and repair boroiigti streets and highways. 

Mandamus. C. P. Dauphin County, No. 5 Common- 
wealth Docket, 1917. 

/, Donald Swope and ^m. Arch McClean for plaintiffs. 

William H. Keller, Deputy Attorney General, for defendant. 

Ku.vKEL, P. J., October 17, 1917. 

The relevant facts in this case have been agreed upon by 
the parties and are contained in the petition and return. 
They are as follows: The State Highway Commissioner 
acquired the turnpike road, on behalf of the Commonwealth, 
from the Gettysburg & Petersburg Turnpike Road Com- 
pany. The road ran through the Borough of Gettysburg 
and within its limits constituted the streets respecting the 
maintenance of which this controversy has arisen. Portions 
of the road were designated as State highways in routes 42 
and 43 in the Act of May 31, 1911, P. L. 468. The streets 
are in unsafe condition and in need of repair. This proceed- 
ing has been brought by the Town Council of the borough 
against the State Highway Commissioner for the purpose of 
compelling him to repair and maintain them. 

Before the State Highway Commissioner may be directed 
to perform this duty, it must dearly appear that it has been 
imposed upon him. Every duty touching the improvement, 
maintenance and repair of highways that rests upon him is 
to be found iri the Act of May 31. 1911,- which established 
the State Highway Department. That Act defines his pow- 
ers and duties. It also declares that certain roads, turnpike 
ioads and highways described therein shall be known, 
marked, built, rebuilt, constructed, repaired and maintained 
at the sole expense of the Commonwealth, shall constitute a 
system of State highways and shall be under the exclusive 
authority and jurisdiction of the State Highway Depart- 
ment. The present turnpike road acquired by the Common- 
wealth is included in part in the system and is particularly 
described in the Act as follows: "Route 42. From Gettys- 
burg to the Maryland State line— commencing in Gettys- 
burg and running by way of Littlestown to the Maryland 
State line." "Route 43. From Gettysburg to Chambers- 
burg — commencing in Gettysburg, thence running by way 
of McKnightstown and^Cashtown to a point on the dividing 
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line between Adams and Franklin Counties, thence by way 
of Fayetteville into Chambersburg, Franklin Countjf." 

It will be observed that the public roads designated in 
the several routes numbered in the Act are those which run 
between principal cities, boroughs and towns (Section 6 of 
the Act). It will be observed further that the Highway 
Commissioner is authorized to take the roads over from the 
counties and townships for their improvement, maintenance 
and repair at the expense of the Commonwealth, and for the 
relief of the townships or counties from any further obliga- 
tion or expense for their maintenance or repair and from 
authortiy over them. In other words, the general purpose 
of the Act was to authorize the State Highway Department 
to take over the roads named in the several designated 
routes and to improve, maintain and repair them at the sole 
expense of the Commonwealth in relief of the townships 
and counties. There does not appear to be anything in the 
Act relieving boroughs from the mairitenance of highways 
or roads within their limits, except so far as specific pro- 
vision is made therefor in Section 10 of the Act, to which 
we will shortly refer. Section 9 authorizes the Highway 
Commissioner to acquire, either by purchase or by con- 
demnation proceedings, any turnpike road owned or con- 
trolled by a turnpike company or other private corporation, 
where the whole or any part of such road or route forms all 
or any portion of a State highway as described and defined 
in the Act. It was under this provision that the Highway 
Commissioner acquired the turnpike in this case. The 
fact, however, that such turnpike road ran through the 
borough and the streets thereof constituted part of the turn- 
pike, cannot we think be held a sufficient reason for impos- 
ing upon the State Highway Department the duty of repair- 
ing and maintaining the streets, especially in view of Sec- 
tion 10 of the Act which expressly provides that "anything 
herein contained, or any apportionment of the Slate into 
highway districts, shall not be construed as including or in 
any manner interfering with the roads, streets, and high- 
ways in any of the cities, boroughs, or incorporated towns 
of the Commonwealth." This restriction is modified only 
by the proviso which permits the State Highway Depart- 
ment with the consent of the borough or town councils to 
improve or reconstruct, according to the standards of the 
State Highway Department and at the expense of the Com- 
monwealth any street or highway. in a borough forming 
part or section of any State Highway and not already im- 
proved or reconstructed according to the standards of the 



D.gitize<)t.yG00glc 



292 DAUPHIN COUNTY REPORTS Vol. 20 

Salaries of Superintendents of Public Schools. 

Department. The conditions upon which the State High- 
way Commissioner may act are set forth, and provision is 
made for the joint maintenance thereafter of such road by 
the borough and State Hig'hway Commissioner, hut the 
power to take over the road is a discretionary power which 
the courts cannot control. Apart from this provision for 
the acquisition and control for the purpose of maintenance 
of roads and highways within boroughs, we can find no duty 
imposed by the Act upon the State Highway Commissioner 
to maintain and repair borough streets and highways. On 
the other hand, as we have said, the Act expressly provides 
that nothing therein shall be construed to authorize any 
interference by the Highway Commissioner with streets 
and highways in boroughs. 

There being no duty imposed upon the State Highway 
Commissioner by the Act of 1911 to repair and maintain the 
streets in question, this proceeding must be dismissed. The 
doctrine is well settled, that to enforce the performance of 
a duty by a public official the duty must clearly appear. 

Accordingly the writ of peremptory mandamus is refused 
and the proceedings dismissed at the cost of the plaintiff. 



Sai,.aries of Superintendents of Public Schools. 

Public schools — County superintendents — Salaries — Increase of 

salary during term. 

The .^cts of Assembly, approved July 6, 1917, increasing the 
salaries of county superintendents of public schools and of assistant 
county superintendents of public schools does not operate to in- 
crease the salaries of such officers, who were in office prior to the 
approval of the acts. 

, Attorney General's Department. Opinion to Nathan C. 
Schaeffer, Superintendent of Public Instruction. 

Collins, Deputy Attorney General, September 6, 1917. 

There was duly received your communication of July 
30lh, to the Attorney General, requesting an opinion as to 
whether the recent Acts of Assembly increasing the salaries 
of County Superintendents and Assistant County Superin- 
tendents of public schools can apply to those holding the 
said offices at the time of the approval of said Acts. 

There are two Acts relating ot the subject raised by your 
inquiry, both approved on July 6, 1917, the one amending 
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Section 1121 of the School Code of 1911, by increasing the 
salary of the county superintendent, and the other amend- 
ing Section 1130 of the said School Code by increasing the 
salary of the assistant county superintendent. 

The determination of the question submitted by you de- 
pends upon whether or not a county superintendent and as- 
sistant county superintendent are "public officers" within 
the meaning of that term as used in Section 13, Article III, 
of the Constitution, reading as follows: 

"No law shall extend the term of any public 
officer, or increase or diminish his salary or emolu- 
ments, after bis election or appointment." 
In general a public officer has been defined to be one who 
has been elected or appointed to an office in a manner pre- 
scribed by law, has a designation or title given him by law 
and who is invested with and. exercises some of the func- 
tions of E^overnment for the public benefit. 
Words and Phrases, Vol. 3, 696-701. 
In deciding that a real estate assessor of the City of 
Philadelphia was a public officer within the meaning of the 
above Constitutional provision, the Superior Court say, in 
the course of the opinion: 

"It is no doubt true that there are many persons 
engaged in the public service in subordinate ]>osi- 
tions exercising fimctions of such an inferior char- 
acter that they could not be properly considered 
- public officers within the meaning of the Constitu- 
tion; this much is indicated in Com. v. Black, 201 
Pa. 433, and^ouseman v. Com., 100 Fa. 222, in 
the latter of which the court expressed the opinion 
that policemen, firemen, watchmen and superin- 
tendents of public property under the orders of 
the municipal department were subordinate minis- 
terial agents or employees, at the most, petty 
officers not intended to be embraced in the consti- 
tutional provision, and therefore subject to ap- 
pointment and removal according to legislative 
regulation. Where, however, the officer exercises 
important public duties and has delegated to him 
some of the functions of government and his office 
is for a fixed term and the powers, duties and 
emoluments become vested in a successor when the 
office becomes vacant such an official may properly 
be called a public officer. The powers and duties 
attached to the position manifest its character. 
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Ritchie v. Philadelphia. 37 Pa. Super Ct. 190. 
This case was affirmed bv the Supreme Court, Ritthie vs. 
Philadelphia, 225 Pa. 511. 

A poor director was held to be a public officer, whose sal- 
ary, under the above Constitutional provision, could not be 
increased after his election. In the opinion in this case Mr. 
Justice Mestrezat said : 

"It is settled by many decisions of this court that 
the prohibition against the extension of the term of 
a public officer or the increase or diminution of his 
salary after his election or appointment, contained 
in Section 13, Article III, is not limited to constitu- 
tional officers. Whether an officer is a 'public 
officer' within the intendment of the constitutional 
prohibition depends upon the manner of his selec- 
tion, the duties imposed and the powers conferred 
upon him. If he is chosen by the electorate for a 
definite and certain tenure in the manner proi'ided 
by law to an office whose duties affect and are 
to be exercised for the benefit of the public for a 
stipulated compensation paid out of the public 
treasury, it is quite safe to say that the incumbent 
is a public officer within the meaning of the consti- 
tutional provision in question." 
Tested by the forefjoing, it is plainly to be seen and con- 
cluded that a county superintendent and an assistant county 
superintendent of public schools are public officers within 
the intendment of Section 13, Article III, of the Constftu- 
tion, and whose salaries, therefore, cannot be increased after 
their election or appointment. They fulfil every criterion of 
what has been held or defined to constitute a public officer. 
They are elected or appointed to office in a manner pre- 
scribed by law for a definite term and are clothed with and 
exercise functions of government delegated to them by law 
for the public benefit. The powers and duties attached to 
these offices are of a grave and important character. 

In view of the ability required to properly discharge the 
work of these offices and of the onerous nature of this work, 
the increase in salary provided by the above mentioned 
Acts is in both instances richly merited. The Constitution, 
however, stands in the way of permitting the benefit of 
these measures to run in favor of those in office at the time 
of the approval of said Acts during their then existing term 
therein. 

You are accordingly advised that the said Acts cannot 
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operate to iiKrease the salary of any incumbent of the office 
of county superintendent or assistant county superin- 
tendent during his incumbency of said office in pursuance of 
an election or appointment thereto prior to the approval of 
said Acts. 



BuiF.DING AND LOAN ASSOCIATIONS. 

Building and loan ascociations — Investments —Office buildings. 
There is no authority for a building and loan association, incor- 
porated under the Corporation Act of 1874, and its supplements, to 
make a permanent invesltnent of funds in an office building. 

Attorney General's Department. Opinion to D. F. La- 
fean, Commissioner of Banking. 

KuN, Deputy Attorney General, September 6, 1917. 

In answer to your letter of recent date, asking to be ad- 
vised whether a building and loan association, incorporated 
under the General Corporation Act of 1874, and its supple- 
ments, may make a permanent investment of the funds of 
the shareholders in an oifice building, I beg to advise you 
as foUcvvs: 

The limitations on the power of building and loan associa- 
tions with reference to the holding of real estate, is con- 
tained in several clauses of Section 37 of the General Cor- 
poration Act of April 29, 1874, P. L. 73, 96. 

Clause 1 provides, inter alia, that such association shall 
have the 

" * * * * right to purchase or erect houses, 
and to sell, convey, lease or mortgage the same at 
pleasure to their stockholders or others for the 
benefit of their stockholders, ****," 

■ Clause 8 provides: 

"Any loan or building association incorporated 
by or under this act, is hereby authorized and em- 
powered to purchase at any sheriff's or other 
judicial sale, or at any other sale, public or private, 
any real estate, upon which such association may 
have or hold any mortgage, judgment, lien, or 
other incumbrance, or ground rent, or in which said 
association may have an interest, and the real 
estate so purchased, or any other that such assotria- 
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lion may hold or be entitled to at the passage of 
this act, to sell, convey, lease, or mortgage at pleas- 
ure, to any person or persons whatsoever; and all 
sales of real estate heretofore made by such asso- 
ciations to any person or persons not members of 
the association so selling, are hereby confirmed and 
made valid." 
Clause 9 provides : 

"All such corporations shall have full power to 
purchase lands and to sell and convey the same, or 
anj' part thereof, to their stockholders or others in 
fee simple, with or without the reservation of 
ground rents, but the quantity of land purchased by 
any one of said associations hereafter incorporated, 
- shall not, in the whole, exceed fifty acres, and in all 
cases the lands shall be disposed of within ten 
years from the date of the incorporation of such as- 
sociations respectively." 

Attorney General Carson held in "Building Associations," 
reported in !4 District Reports 80, that it was his "deliber- 
ate conclusion," inter alia, that 

"It is contrary to the purpose for which these 
associations were organized for them to make per- 
manent investments in any kind of property, al- 
though they may take such property as the result 
of procedure or foreclosure upon bonds or mort- 
gages, or under the authortiy of the Act of April 
29, 1874, in clause 9 of section 37." 

This conclusion is amply justified by a proper considera- 
tion of the statutory provisions above quoted and of the 
well known objects and purposes of building associations 
which the Legislature, by the passage of liberal laws relat- 
ing thereto, exempting them from the operation of laws 
relating to usury and other limitations and restrictions im- 
posed upon corporations for profit alone, intended to safe- 
guard and encourage. 

The tendency to exceed the basic limitations and nurposes 
of building and loan associations, which reached their high- 
est development as such, in this State, must be arrested if 
the confidence of the masses in this ideal plan of savings 
and home building is to be maintained. Accordingly, ques- 
tionable expedients and innovations should be frowned 
upon, discouraged, and, if need be, prohibited, unless posi- 
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tive or necessarily inferential warrant and authority there- 
for is found in the statutes. 

Yoii are accordingly advised that there is no authority for 
a building and loan association, incorporated under the Gen- 
eral Corporation Act of 18/4, and its supolements, to make 
a permanent investment of funds in an office buildinp. 



Commonwealth of Pennsylvania, ex. rel,, Daniel F. 
LaFeax, Commissioner of Banking, vs. Charles A. 
Snvder, Auditor General, and Harman M. Kephart. 
Treasurer of the Commonwealth of Pennsylvania. 

Mandamus — Parlies— R ntedy at law — Appointments to fill 
vacan-ies in o^ce occasioned by failure of senate to 
confirm nominations made by the Governor. 

The Commonwealth is the proptr plaintiff in a writ of mandamus 
to compel Ihe Auditor General to draw his warrant on the State 
Treasurer for the payment of the salary of the Commissioner of 
Banking, 

When a particular public intcr<«t is affected, the Commonwealth 
may enforce the performanci of a duty affecting that interest at 
the relation of the official to whom such interest has been en- 
Payment of the salary of a Stale official may be enforced by 
mandamus in the name of t'e Commonwealth, at the relation of 
the official wt'osc salary is wit' I'rld; the remedy at law by appeal 
from the settlement of the Auditor General is not exclusive of the 
remedy by mandamus. 

When a vacancy in the office occurs by reason of the failure of 
the Senate to confirm the Governor's nomination for such office, 
the Governor may, after the adjournment of the Senate, fill the 
vacancy by the appointment of t]u- person whose nomination the 
Senate refused to confirm; and the person thus appointed is legally 
authorized to assume and discharge the duties of the office and * 
receive the salary appurtenant thircto. 

The Governor may fill a vacancy in office temporarily; to fill it 
permanently, for a full or unexpired term, requires the advice and 
consent of the Senate, 

When the power of the Governor to fill a vacancy in office is not 
disputed, courts may not question the propriety of his selection. 

While the general rule is thai the title to an office may not be 
determined by mandamus, yet where the end to be attained is the 
payment of the salary of the oflice the question of title must be 
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determined. In such case, where there is no other claimant to the 
office, and there remains for decision only a question of law, ther« 
is every reason why the validity of the title should be considered 
and determined. 

Mandamus. C. P. Dauphin County, No. 140 Common- 
wealth, 1917. 

Francis Shunk Brown, .^ttorney General, for plaintiff. 
Gabriel H. Moyer, C. P. Rogers, Jr., and Harry S. Mc- 
Devitt for defendants. 

KuNKEL, P. J., October 18, 1917. 

This is a proceeding tocompel the defendant, the Auditor 
General of the Commonwealth, to draw his warrant on the 
State Treasurer for the salary of the relator, the Commis- 
sioner of Banking, pursuant to his requisition therefor. The 
case comes before us on motion to quash the writ and on a 
demurrer to the return. The facts are brief and appear 
from the pleadings. The Relator was appointed by the 
Governor Commissioner of Banking to fill a vacancy exist- 
ing during the session of the, Senate of 1917. He entered 
upon the performance of the duties of the office. Sub- 
sequently the Governor nominated him to the Senate for 
the same office for a permanent appointment but his nomi- 
nation was rejected, the Senate refusing to consent thereto. 
After the adjournment of the Senate the Governor again 
appointed him to the office and granted him a commission 
which will expire at the end of the next session of the 
Senate. He accepted the office and has since performed 
the duties thereof. Later he presented to the defendant, 
the Auditor General of the Commonwealth, his requisition 
for the part of his salary due at the time, which the defend- 
ant refused to honor, declining to draw a warrant therefor 
on the State Treasurer. The reason assigned for the re-- 
•fusal was that the Governor had not the power to appoint 
the Relator to the vacancy nor had the Relator any right 
to occupy the office or perform its functions. In support 
of his position, the defendant alleged, in his return to the 
writ, that the Relator having been nominated to the Senate 
and his nomination having been rejected, the Governor had 
no power to appoint him thereafter to the vacancy occa- 
sioned by the Senate's adjournment. 

The principal questions presented are: J. Whether the 
Commonwealth is the proper plaintiff. 2. Whether the 
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Relator has an adequate remedy at law. 3. Whether his 
title to the office can be inquired into in this proceeding. 
4. Whether the Governor had the power to appoint him 
to, the vacancy existing after the adjournment of the Senate 
and after the refusal of the Senate to confirm his nomina- 
tion. 

As to the first question it seems clear that the Common- 
monwealth is the proper plaintiff. The Mandamus Act of 
June 8, 1893, P. L. 345, in Section 4, expressly provides that 
"when the writ is sought to procure the enforcement of a 
public duty, the proceeding shall be prosecuted in the name 
of the Commonwealth on the relation of the Attorney Gen- 
eral, provided however, that said proceeding in proper cases 
shall be on the relation of the District Attorney of the 
proper county; provided further, that when said proceeding 
is sought to enforce a duty affecting a particular public 
interest of the State, it shall be on the relation of the officer 
entrusted with the management of such interest," Here 
is legislative authority for making the Commonwealth a 
party to this proceeding, if any be needed. It is apparent 
that the payment of the salary of a State official is a matter 
of public concern. To withhold the salary would interfere 
with the due and proper administration of the affairs of 
the office and thus injuriously effect the public interest. 
It is true the Relator has a private interest in the proceed- 
ing so far as his salary is involved, but this fact cannot in 
anywise interfere with the Commonwealth's right to 
enforce the performance of a duty which concerns the 
proper administration of the office and the public interest. 
Commonwealth vs. Mathues, 210 Pa. page 376. 

The objection that there is an adequate remedy at law 
cannot prevail against the Commonwealth. The riglit of 
the Relator to adopt the present remedy in his own behalf, 
we think is sustained by the authorities. In many cases 
this right seems to have been conceded. But even if this 
be not so, a particular public interest is here affected and 
the right of the Commonwealth to enforce the duty affect- 
ing such interest at the relation of the plaintiff to whom it 
has been entrusted finds express warrant in the statute. 
We may therefore dismiss from consideration the objection 
that the Relator's claim for his salary, having been audited 
by the Auditor General and a settlement having been made 
against him under the power given by the Act of March 
30, 1911, P. L. 145, his remedy at law was an appeal there- 
from. 
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We do not understand that the defendant claims that the 
Governor had not the power to fill the vacancy, but he 
contends that he had no power to fill the vacancy with the 
person whom the Senate rejected. The power of the Gov- 
ernor in the premises is found in Section 8, Article 4, of the 
Constitution, which provides as follows: "He shall nomi- 
nate and by and with the advice and consent of two-thirds 
of all the members of the Senate appoint a Secretary of the 
Commonwealth and an Attorney Genral during pleasure; 
a Superintendent of Public Instruction for four years and 
such other officers of the Commonwealth as he is or may 
be authorized by the Constitution or by law to appoint. 
He shall have power to fill all vacancies that may happen 
in office to which he may appoint during the recess of the 
Senate by granting commissions which will expire at the 
end of the next session. He shall have power to fill any 
vacancy that may happen during the recess of the Senate 
in fhe office of Auditor General, State Treasurer, Secretary 
of Internal Affairs or Superintendent of Public Instruction, 
in a judicial office or any other elective office which he is 
or may be authorized to fill. If the vacancy shall happen 
during the session of the Senate the Governor shall nomi- 
nate to the Senate, before their final adjournment a proper 
person to fill said vacancy. 

This section of the Constitution substantially provides 
that vacancies which shall happen in an office such as 
that of the Commissioner of Banking during the recess of 
the Senate shall be filled by the Governor and a commis- 
sion granted to the appointee to expire at the end of_ its 
next session; that where the vacancy exists in the office 
during the session of the Senate an appointment shall be 
made either for the full or unexpired term of the office by 
the Governor with the advice and consent of the Senate. 
In other words, the Governor is authorized to fill a vacancy 
temporarily, but to fill it permanently for a full or unex- 
pired term he must have the advice and consent of the 
Senate. There does not seem to be any question but that 
the vacancy which was here filled, happened during the 
recess of the Senate. The first commission granted by the 
Governor and held by the Relator expired at the end of the 
session of the Senate. When the Senate adjourned the 
vacancy occurred. If there should be any question as to the 
right of the Executive to appoint to a vacancy existing dur- 
ing the recess of the Senate, although not then happening, 
to use the language of the Constitution, it is settled by the 
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interpretation placed upon similar language by 'the Courts 
and other high authorities. State vs, Kuhl, 51 N. J. Law, 
191 ; Richardson, et ah, vs. Young: 125 S. W. page 664, 
ai:d the cases there cited. If the power of the Governor to 
appoint to the vacancy in question is once conceded, that 
we think puts an end to this litigation. In the Constitu- 
tions of the other States there is express prohibition against 
the appointment to office by the Executive of one who has 
been rejected by the Senate, but there is no such restric- 
tion found in the Constitution of this State. The restric- 
tion applies, however, not to the power of the Governor to 
fill the vacancy, but to his power to select the person with 
whom to fill it. It is true that by appointing during the 
recess the person whom the Senate has rejected, the Execu- 
tive might continue him in tbe office for a period which 
would practically amount to a permanent appointment, 
and thereby the provision of the Constitution be circum- 
vented, which declares that to a permanent appointment 
to office the advise and consent of the Senate must be had. 
The same object could be attained by his. refusal to make a 
nomination during the session of the Senate. However, 
there can be no presumption of any such intention on the 
part of the Executive, but should it exist and an attempt 
be made to carry it out, a complete remedy is at hand. T^j 
this suggestion, in State vs. Kuhl, supra., it is said: "the 
possibility of abuse loses its significance the moment we 
distinguish between power and duty. The question of 
power alone can be considered by this Court. For wilful 
breach of official duty or abuse of power committed to 
him, the Governor is like other civil officers, liable to im- 
peachment and must answer to the tribunal erected under 
the Constitution for the trial of such cases. Even though 
the Governor should be guilty of a breach of duty in re- 
fusing to send any nomination at all to the Senate during 
its session it would be none the less within his power and 
his duty after the adjournment to fill the vacancies. In 
that case the impeachable conduct would be his wilful re- 
fusal to advise with the Senate and not his act in filling 
the vacancy in the after recess." After quoting the fore- 
going in State vs. Murphy, 13 Southern Reporter, page 715, 
it is added: "Again if we enter this field of unwholesome 
possibilities as against the Governor, what is to be the 
limit of that field as applied to official delinquency on the 
part of the Senate and what remedy by compulsion or even 
impeachment is there against the Senate? This field is 
not prolific of aid in construing constitutions," 
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We have determined the Relator's title to the office 
though plaintiff objects that the question of title cannot 
be raised in this proceeding. We are well aware of the 
general rule that the title to an office may not be deter- 
mined in a proceeding by mandamus but the present ap- 
pears to be an exceptional case. The substantial end 
sought by this proceeding is the payment to the Relator 
of the salary attached to the office. The right to the salary 
depends upon his lawful incumbency in the office, not upon 
the fact that he has performed its duties. In such case it 
would seem that the question of title must be settled before 
the right to the salary can be determined. And where there 
is no other claimant to the office and the facts are not in 
dispute and there remains for decision only a question of 
law, there is every reason why the validity of the title 
should be considered and determined. Commonwealth ex, 
rel., vs. Phila., 175 Pa. .S88. However this may be, the 
power of the Governor to fill the vacancy not being dis- 
puted, the Courts, as we have said, have no control over 
his right to select, nor may they question the propriety of 
his selection. After a careful review and consideration of 
the case we are satisfied that the Relator's title to the 
office is valid, that his salary should be paid and that it is 
the duty of the Auditor General to draw his warrant there- 
for. 

Wherefore judgment is directed to be entered in favor 
of the plaintiff and against the defendant and the writ of 
peremptory mandamus prayed for is awarded. The motion 
to quash is overruled. 



Joseph F. Lamorelle .*nd Edw.-vrd A. Anderson vb 
Cyrus E. Woods, Secretary of the Commonwealth, 
ET AL. William A. Staake and John Monaghan vs. 
Cyrus E. Woods, Sf.cretary of the Commonwealth. 
ET AL. Harry O. Bechtel and Charles E. Berger vs 
Cyrus E. Woods, Secretary of the Commonwealth, 
et al. 

Elections — Nomination of candidates — Sole nominee— Act 
June iS, tQi$. 

Under the system of election in force in Pennsylvania and under 
the form of ballot used, a ballot is one thing and a 
The word ballots or electors c 
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votes, in the phrase "total number of votes cast" as used i 
proviso to the Act of June 18, 1915, P. L. 1050. 

A candidate who claims the privilege of being a sole i 
must clearly show his right. In case of doubt, as between a special 
privilege and the freedom of elections, the doubt should be resolved 
in favor of the latter. 

Injunction, C, P. Dauphin County, Nos. 608, 609 and 610. 
Equity Docket. 

Robins, McCullen, Prichard and Gordon, and J. L. Shay 
and E. D. Smith for plaintiffs. 

Francis Skunk Brown, Attorney General, W^m. H. Earnest, 
James }. Breen, Henry Budd and William Wilhelm for de- 
fendants. 

KuNKEL, P. J., October 20, 1917. 

These cases were argued together and present the same 
question for decision. The controversy arises over the in- 
terpretation of the proviso of the Act of June 18, 1915, P. L, 
1050 which prescribes the condition upon which a candidate 
for the office of Judge may become a sole nominee where 
there are two vacancies in such office to be filled. The 
plaintiffs contend in effect, that for the word "votes" as 
used in the proviso in the phrase "total number of votes 
cast," the word ballots or electors should be substituted and 
that if this be done they would be entitled to be the sole 
nominees and would have their names and none other, 
printed upon the official ballot as candidates for the office of 
Judge. They assign as a reason for such interpretation that 
it would carry out the purpose of the proviso which they 
claim was to give the privilege of being the sole nominee 
or nominees to the candidates who should appear to have 
received a number of votes greater than one-half of the 
ballots cast or of the number of electors who participated 
in the election. However, if that were the Legislative 
purpose it is manifest it could have been very readily ex- 
pressed in the statute by using the suggested substitutes. 
The I,egislature, however, used the word "votes" and it 
seems advisedly, for immediately following in the statute 
where the second test for determining a sole nominee is 
prescribed, the word ballots is used. It is difficult to 
understand, if it was intended that in both instances the 
test should be a majority of the ballots cast or a majority 
of the electors participating in the election, that is that the 
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tests should be the same, why two distinct and iifferent 
words were used. It is apparent under our system of elec- 
tion and the form of our ballot that a ballot is one thing- 
and a vote another. There may be one ballot cast and 
every name on it with a cross mark in the square at the end 
thereof would be a vote for the candidates marked. One 
ballot therefore may represent many votes. To adopt the 
interpretation proposed would practically be to leyislate' hot 
to interpret. 

Moreover we think it has been demonstrated that if the 
interpretation suggested be adopted it would possibly and 
very probably result in a greater number of candidates re- 
ceiving a majority of the ballots cast or of the participating- 
electors than there were offices or vacancies to fill. The 
statute seeks to provide a test for the determination of a 
sole nominee or nominees.. If more candidates fulfilled 
the requirements under the proposed interpretation than 
there were vacancies or offices to fill, none of them could 
be said to be a sole nominee within the meaning of the 
statute, A sole nominee or sol.e nominees as indicated by 
the statute are those nominees who have the rig;ht to have 
their names printed alone on the official ballot as candidates 
for the office for which they were nominated, without the 
name of a competitor printed thereon, but if more candi- 
dates met the requirements of sole nominees than there 
were offices to fill, each one would be the competitor of the 
other and the principal object of the statute would fail of 
accomplishment. 

Xor upon examination of the statute do we fiml anything 
in it to support the plaintiffs' claim. Section 12 of the Act 
of July 24. 1913, P, L. 1001 of which the Act of 1915 is an 
amendment, requires the County Commissioners to certify 
the return of votes cast at the Primary for the candidates 
for nomination for the office of Judge of a Court, to the 
Secretary of the Commonwealth, who, in turn is required 
to tabulate the same and to certify to the County Commis- 
sioners the result of the computation of the vote. It is 
reasonable to suppose that if the Legislatiire intended to 
make the ballots cast for the office and not the votes the test 
for constituting a sole nominee or nominees, that a return of 
the ballots would have been required to be made to the Sec- 
retary of the Commonwealth upon whom is placed the dutv 
to certify the names of the candidates for printing on the 
official ballot, but we find no such requirement. 

In view of what has been said we are in no better posi- 
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tion than we were in the case of Drake vs. Secretary of 
the Commonwealth, 18 Dauphin Co. Rep. 558, to conclude 
that the plaintiffs are entitled to be the sole nominees for 
the respective offices for which they were named. The two 
vacancies to be filled in each of these cases represented two 
offices. It has not been shown that anyone of the plaintiffs 
received a majority of the total number of votes cast for 
either of the vacancies or offices. And it is impossible to 
ascertain that fact, the vacancies for which they were can- 
didates not being distinguished in any way the one from 
the other. It is conceded that no one of them received a 
majority of the total number of votes cast for all of the can- 
didates for the two vacancies in the office. 

M'e must therefore conclude that they have not estab- 
lished their right to become the sole nominees for the office 
to the exclusion of the names of other candidates for the- 
office from the official ballot. 

As we held in Huselton vs. Commonwealth, 18 Dauphin 
Co. Rep. 535 and in Drake vs. Commonwealth 18 Dauphin 
Co. Rep. 558, he who claims the privilege of being a sole 
nominee must clearly show his right. This burden rests 
upon him. We are not convinced that it has been sus- 
tained in these cases by any of the plaintiffs. In case of 
doubt as between a special privilege and the freedom of 
elections, the doubt ought to be resolved in favor of the 
latter. 

Accordingly the motions to continue the preliminary in- 
junctions are overruled and the injunctions are dissolved. 
The Prothonotary is directed to enter this order in each 
of the foregoing cases. 



In re Bridge Over the Cowanesque River in Nelson 
Township, Tioga County, Penna. 

Bridges — Damage by flood — Report of viewers — Reconstruction. 

The report of viewers appointed under the Act of April 21, 
1903, P. L. 232. should not be disturbed, unless the weight of the 
evidence shows the conclusion of the viewers to be erroneous. 

When a bridge within the provision of the Act of April 21, 1903, 
has been so damaged by flood that that the safety of a repaired 
Structure would be doubtful, the bridge should be rebuilt. A bridge 
of doubtful safety should not be permitted. 
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Exceptions to report of viewers. C- P. Dauphin County, 
No. 86, Commonwealth Docket, 1916. 

^m. H. Keller, Deputy Attorney General, for exceptions. 

David Cameron, County Solicitor of Tioga County, contra. 

McCarrell, J., October 30, 1917. 

We have before us the report of the Viewers appointed 
under the Act of April 28, 1903, P. L. 232 and its supple- 
ments, to inquire and make report as to whether a. bridge 
over the Cowanesque River at Nelson in Nelson Township, 
Tioga County, should be rebuilt at the expense of the state. 
The Viewers report that on or about June 17, 1916, a one 
span, steel truss bridge, with plank floor, erected by the 
County Commissioners about the year 1903 was destroyed 
,by flood and high water; that the length of the span was 
about 143 feet and the width of the roadway thereon about 
16 feet, the bridge being built on stone abutments. By the 
flood of June 17, 1916, the abutment at one end of this 
bridge was undermined, the abutment slipped down a dis- 
tance of 10 or 12 feet and in consequence the bridge slipped 
or fell that distance and the remainder rested upon this 
abutment and upon a central pier, thus leaving a corner of 
the bridge unsupported. A number of the chords or rods 
supporting the bridge were in this manner strained and it 
is found by the Viewers that the injury to the bridge was so 
great as to require a rebuilding, and they have accordingly 
recommended a steel truss bridge with a clear span of 180 
feet, with a reinforced concrete floor and a roadway 24 feet 
wide, the abutments to be built of concrete with pile founda- 
tions. They recommend that the new roadway be placed at 
an elevation of 2 feet above that "of the destroyed bridge, 
which change in elevation is recommended because of a 
change in the channel of the stream." 

The Commonwealth excepts to the confirmation of this 
report, alleging that the bridge has not been destroyed and 
that a moderate expenditure for repairs is all that is neces- 
sary. The Act of April 21, 1903, P. L 232, provides that, 
"The Commonwealth shall from time to time re- 
build all bridges maintained at and controlled by 
the several counties which are now or may here- 
after be erected over and across the navigable 
rivers and such other streams as have been de- 
clared public highways by act of assembly which 
may hereafter be carried away or destroyed by 
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flood or wind storms and rebuild the same in case 
the same are again carried away or destroyed from 
like cause." 
This act was construed in re Catawissa River nridji;e over 
the Susquehanna River in Columbia County in 7 l)au. Co. 
Rp. 258. At page 260 President Judge Kiinkel thus in- 
terprets the act: 

"It is apparent that the legislature intended that 
the Commonwealth should rebuild the bridge when 
rebuilding should be required, and the county re- 
pair when repairs were necessary. If then the 
bridge is so damaged by the flood or storm as 
practically to require rebuilding, it is clearly the 
duty of the Commonwealth to rebuild; if the dam- 
age is less it is the duty of the county to repair. 
\Vhen interpreted in the light of their association 
with the word rebuild the true meaning of the 
words "carried away or destroyed' is ascertained. 
Thus interpreted we are of the opinion that a 
bridge may be said to be carried away or destroyed 
within the meaning of the act when the effect of the 
flood or storm upon it is such as to require or 
necessitate practically a rebuilding or reconstruc- 
tion as distingLiished from repairs." 
The Viewers have examined the injured bridge and care 
fully considering its condition and what was necessary re- 
ported that the bridge was destroyed and that a new bridge 
was necessary. Their report is entitled to most careful 
consideration and ought not to be disturbed unless by the 
weight of the evidence their conclusion seems to be erron- 
eous. Testimony was taken in court upon this subject and 
the testimony has been most carefully considered. The 
witnesses did not agree as to whether there should be a new 
structure or a rebuilding of the old. ?ome of the witnesses 
were of opinion that the straining of the bridge and the 
bending of certain number of the chords which carried the 
strain had so affected the whole structure that it could not 
be repaired and made safe and fit for the use of the public 
and that a new bridge was necessary. The County Com- 
missioners put in a temporary support of the bridge at the 
end where the abutment had been undermined and per- 
mitted the bridge to be used for light trafl^c, giving notice, 
however, that it was not safe for heavy traffic and it has 
been so used to a limited extent. 

Mr. Flinck, an engineer in the Highway Department of 
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the State was called as a witness for the exceptants and 
admitted that the safety of a repaired structure would be 
doubtful. Some of the witnesses admitted that they had 
made very little examination, if any, for the purpose of 
ascertaining the effect of the strain upon the parts of the 
bridge caused by the dropping of the end at the time the 
abutment moved out. The traffic over this bridge is mani- 
festly considerable in amount and a part of it is heavy traffic. 
A bridge of doubtful safety ought not to be permitted. 
Safety hrst is the only proper rule. 

After a very careful consideration of all the testimony 
submitted we are not satilsfied that the bridge can be re- 
paired so as to make it reasonably safe for the traffic which 
it will be obliged to carry, and therefore conclude that the 
Viewers have committed no error in recommending the 
construction of a new bridge. We therefore dismiss all the 
exceptions to the report of the Viewers and confirm the 
same absolutely and direct that a new bridge be constructed 
in accordance -therewith at the expense of the Common- 
wealth of Pennsylvania. 



In re Application of Dovek-Rossville Transit .Company 
FOR Permission to Occupy State Highway Route 
No. 124. 

Corporations — Powers — State highways — Control of — State 
Highway Commissioner — Powers. 

The granting of rights, powers or privileges in, over or upon 
the highways of Pennsylvania Js a matter solely for this Com- 
monwealth, acting either generally through legislative enactment 
or specially through the sseveral agencies to which the Common- 
wealth has committed the care and control of its highways. No 
other State has any power to grant to its corporate creatures any 
rights, powers or privileges upon the highways of this Common- 

The registration of a foreign corporation in the office of the 
Secretary of the Commonwealth of Pennsylvania gives to such 
corporation no new or additional powers beyond permitting it to 
transact such business in this state as it may be legally entitled to 
do. Such registration gives no rights in or powers and privileges 
over the highways of the State. 

A foreign corporation formed for the purpose of constructing 
an electric power line and properly registered in Pennsylvania 
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cannot appropriate the highways of the State without the 

of the legally constituted authorities in control of the highway 

sought to be occupied. 

Jurisdiction over roads constituting the system of St&te High- 
ways is now vested exclusively in the State Highway Department. 

Certificates of public convenience issued by the Public Service 
Commission do not purport to interfere with the prerogatives of 
the State Highway Department. 

There is no general law in Pennsylvania giving to corporations, 
formed for the purpose of constructing, maintBining and operating 
lines of poles and overhead wires for the transmission of elect- 
ricity for public use and the operation of motor vehicles for the 
transportation of passengers and commodities, the right to use 
and appropriate the highways of the Commonwealth. To such 
corporations the State Highway Commissioner may grant the use 
of the roads forming part of the system of State highways, under 
proper restrictions, or, in the exercise of a sound discretion, he 
may refuse the use of such roads to such corporations. 

Attorney General's Department. Opinion to J. Denny 
O'Neil, State Highway Commissioner. 

KET.r.ER, Deputy Attorney General, October 23, 1917. 

I have given careful consideration to the recent inquiry 
from your Department as to whether it is compelled to 
grant the application of the Dover-Rossville Transit Com- 
pany for a permit to erect poles and string wires from Dover 
to Rossville, on State highway route No. 124, ostensibly to 
be used by it in the operation of a trackless trolley. 

The facts, as I gather them from the letter of your 
predecessor and the exhibits submitted to me in connection] 
therewith, are as follows : 

The Dover-Rossville Transit Company is a corporation 
organized under the laws of the State of Delaware to con- 
struct, maintain and operate lines of poles and overhead 
wires for the transmission of electricity for public use and to 
operate motor vehicles for public use in the transportation, 
of passengers and commodities. 

The application is for a permit to erect and maintain 
lines of electric power poles on State Plighway Route No. 
124, from the village of Rossville in Warrington Township, 
through Warrington and Dover Townships to the Borough 
of Dover, all in the County of York. 

The applicant states that the poles are to be used to 
support electric power lines, for the transmission of elec- 
tricity for purposes of public use, including the propulsion 
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of motor vehicles operated for public use in the transporta- 
tion of passengers and commodities on the highway. 

While the proposition is commonly known as a "trackless 
trolley" consisting of motor vehicles supplied with power 
from overhead wires, which are arranged similarly to those 
for street railways, except that there are two suitably sup- 
ported wires parallel with each other, instead of one, the 
power beinji supplied to the vehicle from the wires by means 
of trolley carriers, which vehicles run upon the road (and 
not on tracks) like motor omnibuses or trucks^ yet the ap- 
plication is not so limited. 

The applicant frankly states that its activities are not 
intended to be limited to this phase of its business. 
It says : 

"Tn its present status the applicant lawfully may 
confine its activities to the single purpose of the 
constructi<m' and operation of an electric power 
line for the transmission of electricity between 
points along the line; or it may confine its opera- 
tion to the transportation of passengers and com- 
modities by motor vehicles on the road, or either or 
both. Frankly, however, it is its intention to pro- 
ceed to do both in the regular and logical sequence 
and order. 
The application therefore includes the right of a foreign 
corporation to erect poles on a State highway for the trans- 
mission of electricity, what is ordinarily known as an elec- 
tric transmission line, without any restriction as to the 
power or voltage to be carried thereon, and the right to 
operate motor vehicles for the transportation of passengers 
and freight. It is not limited to trackless trolley for, again, 
the applicant is frank enough to say that it proposes to 
make use of all its corporate powers, and declares that 
questions relating to the type and character of vehicles to 
be used are irrelevant but, nevertheless, states broadly that 
the proposed operation consists of "electric power lines for 
the transmission (not the sale) of electricity for public use, 
also the operation of motor vehicles, some of which are 
supplied with power from the overhead wires, for the trans- 
portation of passengers and commodities." 

As no permit from the State Highway Department is 
necessary for the operation of ordinary motor vehicles, the 
intention of the applicant is evidently to operate motor 
vehicles in connection with the overhead wires, forming 
part of the electric transmission line, whether with or with- 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS 311 

In re Application of Dover-Rossville Transit Company 

out tracks is not definitely stated in its charter, though no 
claim has been, as yet, formally presented of its right to 
place such tracks on the public highway. 

The applicant claims that your Department has no dis- 
cretion in the matter beyond requiring that the poles to be 
erected under such permit shall conform to the uniform 
rules and regulations established by your Department 
governing the construction of such poles along State high- 
ways and bases said claim on the following facts: 

1. It is registered as a foreign corporation in the office 
of the Secretary of the Commonwealth. 

2. It has obtained the consent of the Supervisors of 
Warrington and Dover Townships to such construction. 

3. On October 19, 1916, it was granted a Certificate of 
Public Convenience by the Public Service Commission of 
this Commonwealth approving its right as a foreign cor- 
poration to do business within this Commonwealth and on 
February 27, 1917, Certificates of Public Convenience evi- 
dencing the Commission's approval of the beginning of the 
exercise of the rights, franchises, etc. granted it under the 
municipal contracts with the said township authorities con- 
senting to such construction. 

In support of this claim the applicant has cited a number 
of authorities, mostly of the Courts of Common Pleas of 
this State or of Courts of last resort of other States, which 
it is claimed rule the question in favor of this applicant. 

As authority for the proposition that the applicant has 
the right to erect its pole line and electric transmission 
system along the State highway, the applicant cites the 
case of Lindsay v. Telephone Co., 9 Del. Co. 295. As 
establi.shing its right to operate motor vehicles in connec- 
tion with poles and wires, it cites Commonwealth v. Herdic, 
.14 Phila. 93 and Commonwealth v. Wagner, 20, Phila. 307. 

(1) Lindsay v. Telephone Company, 9 Del. 295, was a 
suit in equity brought by a land owner abutting on a public 
highway to restrain a foreign telephone company, registered 
in Pennsylvania, from erecting its poles and stringing its 
wires upon the highway in front of the plaintiff's property. 
So far as the report of the case shows, the township auth- 
orities in charge of the road made no objection to the erec- 
tion of the poles and wires. The suit was instituted by an 
abutting property owner and therefore could not define or 
deal with the power of the road authorities in connection 
with the proposed pole line. 
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It is true that Judge Johnson, in dismissing the bill, said: 
"The defendant was incorporated for the pur- 
pose of constructing telephone lines throughout the 
United States. The registration in the office of the 
Secretary of the Commonwealth gave it authority 
to transact its business in this State. To transact 
its business it is necessary to plant poles and 
wires. Section 33 of the Act of Assembly of 1874 
gives telegraph companies (held to include Tele- 
phone Companies) the right to construct its lines 
along and upon the public highways. * * * 
I am therefore of the opinion that the defendant is 
entitled to construct and maintain its line on the 
public road." 
Whether this is a correct interpretation of the law or not, 
it must be restricted to the facts of that particular case. 
That it is authority for the proposition that a foreign cor- 
poration, though registered in this State, may construct its 
pole line and string electric wires, which may prove a 
source of danger to the traveling public, without the con- 
sent of the public authorities in charge and control of said 
highway, I cannot admit. 

Neither the State of New Jersey nor the State of Dela- 
ware has any power to grant to its corporate creatures any 
rights, powers or privileges in, over or upon the highways 
of this Commonwealth ; that is a matter solely for this Com- 
monwealth, acting either generally by legislative enactment 
or specially through the several agencies to whom the Com- 
monwealth has committed the care and control of its high- 
ways. 

Nor does registration in the office of the Secretary of the 
Commonwealth give foreign corporations any suclTpower. 
That is a purely formal act for the purpose of protecting 
the citizens of this State in their dealings with foreign cor- 
porations, by designating their authorized agents within 
this State upon whom service of process may be made. 
While without such registration no foreign corporation may 
legally do business in Pennsylvania, such registration gives 
the foreign corporation no new or additional powers beyond 
permitting it to transact such lawful business in this State, 
as it may be legally empowered to do. It certainly confers 
on the foreign corporation so registering no rights in, or 
powers and privileges over, the highways of this Com- 
monwealth, except as may be conferred by the Common- 
wealth itself by general law, or by its duly constituted 
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agents in charge and control of such highways, by special 
permission. 

There is no general law in this State giving to corpora- 
tions such as this applicant the right to use and appropriate 
the public highways of the Commonwealth for the con- 
struction of an electric power line for the transmission of 
electricity, and before it can lawfully do so, it will have to 
secure the consent of the legally constituted authorities in 
charge and control of the road sought to be so occupied. 

(2) The cases of Commonwealth v. Herdic, 14 Phila. 
93, and Commonwealth v. Wagner, 20 Phila. 307, were con- 
cerned with horse-drawn carriages {popularly known as 
herdics) and omnibuses used for conveying passengers for 
hire on the streets of Philadelphia. They contemplated only 
the ordinary use of the streets and no permanent system of 
poles and wires for the operation of such omnibuses. If the 
applicant intended to operate horse-drawn or self-propelled 
vehicles without the contemplated system of poles and 
wires, no further consent of the local authorities would be 
necessary. No one would think of seriously contending, 
however, that, in the absence of legislation permitting it, 
any corporation could, without the consent of the proper 
authorities, occupy the streets and highways of the Com- 
monwealth with a line of buses requiring for their operation 
a sy^stem of poles and electric wires, and even in the above 
case it was held that the Commissioner of Tiighways was 
vested with a discretion in the issuing of omnibus licenses, 
the only limitation upon its exercise being that it must not 
be arbitrary. 

As before stated, the Legislature has enacted no general 
law giving to corporations, such as the applicant, the powers 
and privileges on public highways which it seeks' to obtain 
in this application. 

Therefore, in order to secure these rights, it will have to 
obtain the consent of the authorities in charge of the high- 
ways which it proposes to occupy. 

The question then arises, who are the authorities whose 
consent the applicant must obtain. 

The applicant contends that the only consent required is 
that of the Township Supervisors and that the State High- 
way Department has no jurisdiction Jn the matter beyond 
the right to require that the construction of its pole line 
sihall be in accordance with the reasonable rules and regula- 
tions which the Department has adopted with reference 
to the construction of electric pole lines on State highways. 
I cannot accede to this view. The Act of May 31, 1911, P. 
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L. 468, which establishes the present system of State high- 
ways, provides in Section 5 : 

"The highways designated in this act as State 
Highways shall be taken over by the State High- 
way Department from the several counties or 
townships of the State, and when so taken over 
shall thereafter be constructed, improved, and 
maintained by the State Highway Department, at 
the expense of the Commonwealth." 
Section 6 : 

"From and after the adoption of this act, all 
those certain existing public roads, highways, turn- 
pikes, and toll-roads, or any parts or portions 
thereof, subject to the provisions hereinafter made 
in the case of turnpikes and toll-roads, forming and 
being main traveled roads or routes between the 
county-seats of the several counties of the Com- 
monwealth, and main traveled roads or routes lead- 
ing to the State line, and between principal cities, 
boroughs, and towns, shall be known, marked, 
built, rebuilt, constructed, repaired, and main- 
tained by and at the sole expense of the Common- 
wealth ; and shall be under the exclusive authority 
and jurisdiction of the State Highway Department. 
and shall constitute a system of State Highways 

Section II : 

"The State Highway Commissioner is directed to 
construct or improve, and thereafter to maintain 
and repair, at the cost and expense of the Common- 
wealth, the highways forming the plan or system 
of the State Highways, in the several counties and 
townships hereinbefore mentioned, and such im- 
provement and maintenance shall be made accord- 
ing to specifications to be prepared by the State 
Highway Department, as regards the character, 
construction, and material to be used; and the said 
work of construction and maintenance of said State 
Highways shall be done under the direction and 
■ supervision of the State Highway Commissioner, 
• * * The State Highway Commissioner, in ad- 
dition to the powers conferred upon him in this act, 
shall enjoy and possess, in the construction and 
maintenance of highways herein designated as 
State Highways, all the rights and powers con- 
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ferred by existing laws on supervisors or commis- 
sioners in townships in the construction or main- 
tenance of township roads * • *" 
Section 17: 

"All State Highways under the provisions of this 
act shall be marked with suitable signs, having the 
words 'State Highway' and year-date thereon; and 
signs, or distance boards, giving directions to 
towns or villages, shall be erected at cross or in- 
tersecting roads; the same to be paid for as part 
of the cost of the highway. The State Highway 
Commissioner may also cause trees to be planted 
and maintained along said highways, the same to 
be paid for as part of the cost of the road. No 
railroad or street railway shall hereafter be con- 
structed upon any State Highway, nor shall any 
railroad or street railway crossing nor any gas- 
pipe, water-pipe, electric conduit, or other piping, 
be laid upon or in, nor shall any telephone, tele- 
graph, or electric light or power poles be erected 
upon or in, any portion of a State Highway, except 
under such conditions, restrictions and regulations 
as may be prescribed by the State Highway De- 
partment. The State Highway Commissioner is 
empowered to make reasonable rules and regula- 
tions governing the use of all State Highways 

These extracts from the Act of May 31, 1911, show that 
the authority and jurisdiction over the roads constituting 
the system of State highways is now vested exclusively in 
the St^e Highway Bepartraent; that the supervisors of 
the several townships have no longer any authority or juris- 
diction over State highways ; that the State Highway Com- 
missioner, in addition to the powers conferred upon him by 
the Act of 1911, enjoys and possesses all the rights and 
powers conferred by existing laws on supervisors with 
reference to the construction and maintenance of township 
roads, and" that by the said Act it is expressly provided that 
no electric light or power poles shall be erected upon or in 
any portion of a State highway, except under^such condi- 
tions, restrictions and regulations as may be prescribed by 
the State Highway Department. These words — -"condi- 
tions, restrictions and regulations" are not synonymous. 
Considering the exclusive authority and jurisdiction con- 
ferred upon the State Highway Department with reference 
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to State highways, these words cannot be understood to 
mean that the State Highway Department shall have no 
voice or say as to what electric power poles shall be erected 
upon or in a State highway, and that the power of the De- 
parement is limited merely to general regulations as to how 
they shall be constructed. Construed as the applicant con- 
tends, this would put upon the State Highway Department 
the burden of keeping in proper maintenance and repair the 
- roads constituting the system of State highways, and with- 
hold from the responsible authority all right of passing upon 
the pole lines that may be erected upon it, and confer that 
authority upon a Board of Supervisors which has been de- 
prived by the Act of any authority or jurisdiction over the 
road. Such a course of construction would be simply to in- 
vite litigation against the Commonwealth. 

The Pamphlet Laws of 1917 are burdened with acts per- 
mitting various individuals, who have been injured on the 
State highways, to bring suit against the Commonwealth as 
the responsible authority for the condition of said highways, 
irrespective of whether the persons injured exercised due 
care in traveling upon said highways or not. To permit the 
supervSprs of townships, who are no longer responsible for 
the condition and repair of such roads, to confer the power 
to erect thereon appliances which may prove dangerous to 
the traveling public and hold the Commonwealth respon- 
sible for injuries that may result therefrom would be simply 
to lay the Commonwealth open to endless litigation. 

I do not so construe the law. The State Highway De- 
partment is not a mere figurehead in passing upon appli- 
cations of this character. Under the powers conferred by 
the Act of May 31, 1911, it may grant'the application and 
impose reasonable rules and regulations adopted ^ stand- 
ards for the construction of all such pole lines, or it may 
impose conditions deemed necessary for the protection of 
the traveling pidilic as to the voltage to be carried on said 
pole lines, and the means and appliances to be used to pre- 
vent the power line from coming into contact with other 
wires along the road or, where the circumstances are such 
in a particular case as to warrant the State Highway Com- 
missioner in restricting the erection and construction of 
poles, he may refuse to permit an electric pov,'er line to be 
located on a State highway. All such action, whether of 
regulation, condition, restriction or refusal, must be based 
on a sound discretion. His action in the premises must not 
be abritrary, but the grant of discretion to him implies the 
right to impose conditions and restrictions, and where neces- 
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sary, in his judgment, by reason of the peculiar circum- 
stances of a road, he may refuse or withhold his consent to 
the erection of such pole line, tn all cases where the power 
has not been specifically granted by genera! act of the 
Legislature. 

The Certificates of Public Convenience issued by the Pub- 
lic Service Commission are, by their terms, limited to evi- 
dencing the Commission's approval of the applicant's right 
to do business within this Commonwealth and of the be- 
ginning of the exercise of the rights, franchises, etc., granted 
to the applicant company under the municipal contracts 
entered into in connection with the consent of the township 
authorities to such construction. They do not purport to 
waive any requirements of the law as to the consent of the 
State Highway Department before beginning its operations 
or to interfere with the prerogatives of that Department. 

You are therefore advised that, in passing upon this ap- 
plication, you have the right to grant it and direct the 
manner and method of construction, or you have the right 
to impose such reasonable conditions with regard to the 
construction of the electric power line and the wires carry- 
ing the power thereon as you may deem necessary and ad- 
visable for the protection of the public traveling along said 
highway, or if conditions and circumstances in connection 
with any highway are such as to lead you, in the exercise 
of a sound discretion, to refuse the erection of a pole line, 
the right to construct which has not been granted by gen- 
eral law of this Commonwealth, you have the right to refuse 
your consent to the construction of such a pole line, the ottly 
condition being that your action is the (■esult of a reasonable 
discretion and not arbitrary. 

It is not my province to pass upon the merits of this par- 
ticular application, and I have not attempted to do, so. 
That is a matter solely for you. I have endeavored to set 
forth your powers in the premises, leaving to you full judg- 
ment as to the exercise of them. 

With respect to the operation of such line in the Borough 
of Dover, the matter is on a different footing. By Section 
10 of the Act of May 31. 1911, full control of its highways is 
reserved to the borough authorities and in so far a's the said 
line is to be located within the borough limits it is a matter 
solelv for the borough authorities to decide. 
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Theodore Yoselowitz, vs. Harrisburg Gas Company. 
Actions — Judgment of non-pros — Practice Act of 1915. 

When an action, brought after the Practice Act of 1915 had 
become effective, has, with the acquiescence of the defendant, been 
put at issue in accordance with the practice prevailing before the 
passage of that act, the defendant must be considered to have 
waived any objection to the manner in which the issue was reached. 

A summons in trespass was issued after the Practice Act of 
1915 had become effective and service was accepted. A statement 
was filed but not served. A plea was entered within a year from 
the first day of the term to which the writ issued. After the 
expiration of a year from the first day of the term to which the 
writ issued, defendant entered a rule for judgment of non pros 
under a rule of court on the ground that the case had not been 
put at issue, in accordance with the Practice Act of 1915, within 
a year from the first day of the term to which the writ issued. 
Rule discharged and plaintiff given ten days within which to serve 
his statement under the Practice Act of !915. 

Rule for judgment of non pros. C. P. Dauphin County, 

No. 446, March Term 1916. 

Oscar G. Wtckersham for plaintiff. 

Olmsted,^ Snyder y Miller for defendant. 

KuNKEL, P. J., November 14, 1917. 

Although this action was brought after the Practice Act 
of 1915 had g'one into effect, the issue was reached in ac- 
cordance with the old practice. The summons in trespass 
was issued and the statement filed but not served. Service 
of the summons was accepted by the defendant Company's 
counsel. Later a rule on the defendant was taken by the 
plaintiff to plead within fifteen days or judgment. The de- 
fendant put in a plea of "not guilty," thus putting the case 
at issue. 

The defendant now asks the Court to direct a judgment 
of non pros to be entered pursuant to rule 55 of the Rules 
of Court, which provides that "unless a case is put at issue 
in one year from the first day of the term to which the action 
is brought * * * judgment of non pros shall be entered 
by the Prothonotary as of course on the request of de- 
fendant's Attorney or any officer to whom costs are due". 
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Manifestly this rule was made in contemplation of the old 
practice. The present case was put at issue in accordance 
with that practice and in time to prevent a judgment of 
non pros. However, the defendant insists that the issue 
ought to have been reached in accordance wth the practice 
prescribed by the Practice Act of 1915 and because it was 
not so reached judgment on non pros should be entered in 
the case under the above stated rule. We do not think 
that the defendant is in a position to object to the practice 
which was followed. It took part with the plaintiff in 
reaching the issue by the old practice. If it had any objec- 
tion to the practice by which the issue was being reached, 
it ought to have made it in the course of the pleadings. 
It could have done so when it was ruled to plead but in- 
stead of objecting, in eight months thereafter it put in 
its plea. If the objection which it now makes had been 
made when it was ruled to plead, the plaintiff would have 
hand an opportunity to conform to the new practice in 
time to prevent a judgment of non pros. It cannot be per- 
mitted to take advantage of the rule of Court now when it 
failed to object in due time, and after the period given for 
putting the case at issue has expired. Having acquiesced 
m the practice, it must be considered to have waived any 
objecton to it. 

The rule to direct judgment of non pros to be entered 
is discharged. The plaintiff is allowed ten days within 
which to serve his statement upon the defendant as directed 
by the Practice Act of 1915, and the case may be proceeded 
with in accordance with the practice and pleadings pre- 
scribed by that Act. 



Borough Streets. 



Borough JtrgetJ forming part of state highways — Reconstruction 
and repair. 

A borough street which forms a connection between two im- 
proved State roads and which had not been reconstructed in 
accordance with the standards of the State Highway Department, 
prior to the passage of the Act of May 31, 1911, may, with the 
consent of the borough, be reconstructed at the expense of the 
Commonwealth. 
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. If a borough street has been paved with bricks, as a State-aid 
road, its maintenance rests on the borough alone. 

Under the Act of June 5, 1913, the Commonwealth is not per- 
mitted to pay any part of the cost of the improvement of a high- 
way unless these has been a contract entered into in accordance 
with the act. 

Attorney General's Department. Opinion to J. Denny 
O'Neil, State Highway Commissioner. 

Kellek, Deputy Attorney General, October 30, 1917. 

I have your favor of the 18th inst. asking the opinion of 
this Department upon the following questions: 

1. In a borough where a street has been paved with 
brick and has now become worn out and rough, said street 
forming a connection between two improved State roads 
under the Sproul Act, can the Highway Department re- 
surface or relay the said street? 

2. If a borough improves a street the full width, said 
street being a connecting link between two State high- 
ways, can the State pay one-haif the cost up to 16 feet, 
provided the borough does the work? 

3. If the State improves a street in a borough that forms 
a connection between two State highways will the borough 
officials have the right to assess the abutting property for 
two-thirds of the cost of construction? 

The answer to the first question would depend upon the 
circumstances under which the borough street was paved 
and the manner of its construction. Your action in the 
premises is governed by the provisions of Section 10 of the 
Act of May 31, 1911, P. L. 468. It is there provided that, 
by and with the consent of the borough councils, you may 
improve or reconstruct at the expense of the Common- 
wealth, a borough street which forms a part or section of 
a State highway if the same "is not already improved or 
reconstructed according to the standards of the State High- 
way Department, or in a manner equal to said standards, 
by the borough." 

If, therefore, at the passage of the Act of May 3!, 1911, 
this borough street had not been improved or reconstructed 
according to the standards of the State Highway Depart- 
ment, or in a manner equal to said standards, and by said 
Act it forms a part or section of a State highway, you may, 
with the consent of the borough councils, reconstruct the 
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same, at the expense of ihe Commonwealth, subject, how- 
ever, to the further proviso contained in Section 10 of said 
Act— 

"Provided, That where any road, street or high- 
way or any part or parts thereof, in any borough 
or incorporated town, has been heretofore recon- 
structed, as a State-aid road, with bricks, or ma- 
terial other than a teiford, water-bound macadam 
road * * * the said brick or paved road, street, 
or highway shall be maintained according to the 
standards of the State Highway Department, by 
- the borough or incorporated town, wholly at the 
cost and expense of the borough or incorporated 
town in which said road, street, or highway may 
lie." 
By the terms of this proviso if the original paving of 
brick was done with the aid of the Commonwealth, under 
the provisions of the Acts of April 15, 1903. P. L. 188, or 
May 1, 1905, P. I,. 318, the duty of maintaining the street, 
including resurfacing and relaying, rests on the borough 
alone and the Highway Department could not resurface or 
relay the street. If it was not reconstructed Or paved with 
bricks as a State-aid road the State Highway Department 
can, subject to the consent of councils, resurface or relay 
the street, provided the original paving was not according 
to the standards of the State Highway Department or 
equal to said standards, 

2. I presume your second question relates to the im- 
provement of the borough street under the provision? of 
the Act of June 5, 1913, P. L. 419, in the same manner as a 
State-aid highway, for unless the work of reconstructing 
a State highway is done under the provisions of that Act 
the State must pay for the entire cost and not merely a 
part thereof. 

In an opinion rendered to your Department on September 
5, 1917, we advised you that'under the Act of May 31, 1911. 
and its supplements and amendments, the work of recon- 
structing State highways must be done by contract. It 
was pointed out, however, in that opinion that with respect 
to State highways reconstructed or improved under the 
Act of June 5, 1913. in the same manner as a State-aid high- 
way, the provisions of Section 31 of said Act, relating to 
State-aid highways, would apply, and the borough, through 
its councils, could bid for the construction or improvement'' 
of the highway and if awarded the contract would be re- 
quired to fulfill the same under the same conditions and 
regulations as provided for other contractors. 
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There is no provision in the Act which permits the State 
to contribute to a borough or township part of the cost of 
reconstructing or improving a highway. With reference 
to State-aid highways or State highways improved in the 
same manner as State-aid highways a borough may become 
a bidder and be awarded the contract if it submits the 
lowest bid. In any event, however, there must be a contract 
whether with the borough or some outside contractor. The 
State is not permitted to pay one-half or any part of the 
cost of the improvement up to a width of sixteen feet unless 
there has been a regular contract let and entered into as 
provided by the Act. 

3. Under Chapter VI, Article VII, Section 9 V. of the 
Borough Code, page 350 of the Acts of 1915, it is provided 
that if any street in a borough is graded, curbed, paved, or 
macadamized by the borough without a petition of the 
property owners, two-thirds of the cost may be collected 
by assessment by the foot front on the owners of real-estate 
abutting on the improvement. 

It is my opinion that this provision would apply to the 
cost of improving that portion of a borough street which 
was not embraced within the 16 foot strip improved by the 
State. 

It has been decided, however, that such provision applies 
only to the original or first paving or improvement. If a 
borough street has been improved or paved, whether at the 
expense of the borough or the property owners, the cost 
of a second or subsequent paving cannot be assessed against 
the abutting property owners. 



BuRE.\u OF Markets. 
Bureau of markets —Commissions on sales of agricultural pro- 
ducts. 
The Bureau of Markets of the Department of Agriculture has 
no authority to charge any commission for elTecting sales of 
agricultural products or for putting buyers in touch with sellers. 

Attorney General's Department. Opinion to J. Wallace 
Halowell, Jr., Assistant Director Bureau of Markets, De- 
partment of Agriculture. 

Hakgest," Deputy Attorney General, October 30, 1917. 

Your favor of the 22d inst., addressed to the Attorney 
General, is at hand. 
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You ask to be advised whether, under Act No. 327, ap- 
proved July 17, 1917, the Bureau of Markets is authorized 
to collect money as commissions, for services rendered in 
makmg sales of agriculture products or in putting buyers 
in touch with sellers. 

This Act of Assembly creates a Bureau of Markets, and, 
as its first section indicates, 

■for the purpose of promoting proper, efficient 
and economical handling, packing, transporting, 
storage, distribution, inspection, and sale of agricul- 
tural products of all kinds within this Common- 
wealth, and for the further purpose of assisting 
producers and consumers thereof in selling and 
purchasing the same, under fair conditions at a 
fair and reasonable price." 
Among other things, the Director of said Bureau is 
required 

"to ascertain sources of supply of all such products 
and prepare and publish from time to time lists 
of the names and addresses of producers and con- 
signors thereof and furnish the same without 
charge to persons applying therefor." 
Section 4 of said Act provides that the Bureau of Markets 
shall formulate and announce fair standards, grades and 
classes of agriculture products and render services to any 
producer, distributor, vendor or other person interested 
in the production and sale of agricultural products in in- 
specting and determining the standard, grade and class of 
said Agricultural products, and have authority to mark 
distinctly all products so inspected and standardized, with 
proper labels, — 

"And for such services and labels the Bureau 
of Markets shall charge, collect and receive such 
sums as may be fixed in the schedule of fees here- 
inafter provided for. The Director shall, from time 
to time, prescribe and make public a schedule of 
fees to be charged by the Bureau for its services 
and labels as aforesaid, which shall be uniform 
throughout the Commonwealth for like kinds of 
products. All fees so collected shall be paid by the 
Bureau of Markets to the State Treasurer." 
The fees referred to in this Section are fees for the ser- 
vices in inspecting and determining standards, grades, and 
classses of products and marking the same with proper 
labels. It was not the purpose of this Act of Assembly to 
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have the Commonwealth engage in the commission business, 
or to effect sales of agricultural products for commissions. 
The purpose is to "promote the proper, efficient and 
economical handling, packing, transporting, storage; dis- 
tribution, inspection and sale of agricultural products," not 
to make the sales and charge therefor. 

I therefore advise you that the Bureau has no authority 
under this Act to charge any commission for effecting any 
sale of agricultural products or putting buyers in touch- 
with sellers. 



Buii.DiXG AND Loan Associations. 

Building and loan associations — Powers and duties of secre- 
tary — Conveyancing. 

It is not lawful lor a secretary of a building and loan associa- 
tion to draw mortgage papers and attend to conveyancing for bor- 



Attorney General's Department. Opinion to Daniel F. 
Lafean, Commissioner of Banking. 

KuN, Deputy Attorney General, November /, 1917. 

This Department is in receipt of your letter of the 31st 
ultimo, asking to be advised whether it is lawful for a sec- 
retary of a building and loan association to draw mortgage 
papers and attend to conveyancing for borrowers from the 
association. It appears that the association has no solicitor 
or conveyancer, but the by-laws provide, in referring to the 
duties of its secretary, that he shall, inter alia, "attend to 
conveyancing for borrowers." 

The Act of April 29, 1909, P. L. 289, made provision that 
the offices of president, vice-president, secretary, treasurer 
and solicitor in any building and loan association were in- 
compatible, and that no individual could hold more than one 
of said offices. 

By the Act of July 5, 1917, P. L. 680, this incompatibility 
was extended as follows : 

'!« 0. * « IK nor shall any president, vice-presi- 
dent, secretary or treasurer be at the same time the 
holder of the office of conveyancer of any such as- 
sociation." 
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Obviously, the real purpose of the law is to prohibit the 
exercise by one person of the functions and duties incident 
to more than one of the offices named, which are declared in- 
compatible, so that the object of the law is not to be evaded 
by attaching the duties of one of the incompatible officers to 
another. 

In the case instanced by you the secretary is not the 
"holder" of the office of conveyancer, but, nevertheless, 
there is imposed upon him the duty of a conveyancer by the 
provision, in referring to his duties as secretary, as already 
indicated, that he shall "attend to conveyancing for bor- 
rowers," so that while he is ostensibly a secretary only in 
that he is named "secretary" and nothing else, he is to all 
intents and purposes a secretary and a conveyancer, since 
he is charged with the duties of both such offices. This the 
law prohibits. 

You are advised therefore that it is not lawful for a sec- 
retary of a building and loan association to draw mortgage 
papers and attend to conveyancing for borrowers from the 
association. 



Workmens' Compens.\tiox 

Workmen's compensation board — Power to compel production 
of records of Department of Health — Power to require 
doctors in charge of dispensaries to testify as to matters 
coming to their knowledge in the line of their duties. 

A physician in charge of a dispensary of the Department of 
Health is like any other physician in charge of an institution. He 
is subject to subpoena by a proper tribunal and must obey sucli 
subpoena. When he responds he must testify to any relevant 
matter within his knowledge. The fact that his knowledge was 
obtained through his employment as physician in charge of a State 
Institution does not exempt him from testifying. 

A referee of the Workmens' Compensation Board cannot compel 
the production of the records of the Department of Health, if the 
department regards it improper to produce such records. 

-Attorney General's Department. Opinion to H. A. Mac- 
key, Chairman Workmen's Compensation Board. 
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Hargest, Deputy Attorney General, November 25, 1917, 

Your favor of recent date addressed ti> the Attorney Gen- 
eral, enclosing copy of the letter of Referee Klauder, in 
reference to the case of John Raskelly against the American 
Pulley Company, is at hand. 

I understand you desire an opinion as to whether the 
record of the State dispensaries under the control of the 
Department of Health should, when demanded, be produced 
before the Referee, and whether the doctors in charge of 
such dispensaries can be required to testify to matters 
within their knowledge, acquired within the line of their 
duties. 

The facts which give rise to your inquiry I understand to 
be as follows : / 

On October 25th the Manager of the Compensation De- 
partment wrote to Dr. Karl Schaffle, Medical Inspector of 
Dispensaries of the Department of Health, stating that the 
case of John Raskelly against the American Pulley Com- 
pany would come before the Referee for hearing on October 
30th at ten o'clock A. M., and that it would be necessary for 
Dr. Jamison of the State Tuberculosis Dispensary at Jen- 
kintown, who examined the man, and found pulmonary 
tuberculosis present, to testify regarding his examination 
and findings, and asking Dr. Schaffle to give Dr. Jamison 
the necessary authority to attend the hearing, and bring 
with him his complete record in this particular case. 

Dr. SchafHe thereupon wired that the "law prohibits dis- 
pensary records from being used in hearings, or any infor- 
mation given by physician in charge." 

It also appears that Dr. Jamison was subpoenaed and that 
he wrote to Benjamin O. Frick, Esq., counsel for the em- 
ployer, that "the case in question is one in which all the in- 
formation is to be obtained through the Commissioner of 
Health of Pennsylvania, and I am not permitted to give any 
information received in my capacity as physician in charge 
of Dispensary No. 7 B." 

The physician in charge of a dispensary of the Depart- 
ment of Health is like any other physician in charge of any 
other institution. He is subject to subpoena, by a proper 
tribunal and must obey such subpoena. When he responds 
he must testify as any other witness to any relevant, com- 
petent matter within his knowledge. The fact that his in- 
formation was obtained through his employment as a phy- 
sician in charge of a State Institution docs not render him 
exempt from testifying, or seal his lips as to the knowledge 
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which he has obtained. I know of no statute which ex- 
cuses the physician in charge of a State dispensary from 
testifying as to such facts. 

The production of records of the Department of Health 
is quite a different matter. Those records are made by re- 
ports and it may not be for the best interest of the State. 
or the Health Department, to have records of this character 
submitted in any litigated case in which they are called for, 
and heretofore the courts have decided that such records 
cannot be demanded where the Department of Health pro- 
tests against their exhibition. But the record is not the 
best evidence of the condition of a man alleged to be sick 
or injured. The record is simply the report of an examina- 
-tion. The party who made the examination may be sub- 
poenaed and required to testify as to the results of such ex- 
amination, and such testimony is better evidence than the 
record would be in the absence of the party who made it. 

I am, therefore, of the opinion that a Workmen's Com- 
pensation Referee may not require the production of the 
records from the Department of Health, if the Department 
of Health regard it as improper to produce such records, 
but that the doctor who made the examination, whether he 
be the Medical Inspector of a dispensary or not, must 
testify to relevant facts within his knowledge, even though 
such facts were obtained in his capacity as a physician in 
the employ of the Department of Health. 



Federal Taxes 

Federal taxes — Tax on agencies and instrumentalities of a state. 

The Commonwealth of Pennsylvania is not liable for federal 

tax on the price of an automobile truck purchased for one of its 

departments. 

Attorney General's Department. Opinion to Nathan R. 
BiiUer, Commissioner of Fisheries, 

Daugherty, Deputy Attorney General, November 27. 
1917. 

This Department is in receipt of your communications of 
the 25th and 31st ultimo in which you substantially state 
that on September 11, 1917, your Department placed an 
order with the Atterbury Motor Car Company of Buffalo, 
New York, for a motor truck, manufactured by the said 
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Company and at a quoted price of $1,875. You further state 
that this truck was shipped on October 15 and that on the 
day of its receipt, to-wit. October 22, the Company directed 
a letter to you stating it would be necessary for it, the Com- 
pany, to collect three per cent. War Revenue Tax. and 
further stating as follows: "We are, therefore, enclosing 
you our invoice for this amount, which will be $56.25 and 
would like to have vou add the same to the amount of your 
bill." 

On the foregoing facts, you ask whether the Common- 
wealth is liable for this tax. There is no doubt as to the 
purchaser of the truck. The order was placed by the "Com- 
monwealth of Pennsylvania, Department of Fisheries," and 
the purchaser is so described in the invoice of the Company. 
The provision under which the tax is sought to be col- 
lected is Section 600 of the Public Act, Xo. 50, approved 
October 3, 1917, entitled "An act to provide revenue to de- 
fray war expenses and for other purposes and with Section 
601 reads, inter alia, as follows: 

"That there shall be levied, assessed, collected 
and paid — 

(a) Upon all automobiles, automobile trucks, 
automobile wagons and motorcycles, sold by the 
manufacturer, producer, or importer, a tax equiva- 
lent to three per centum of the price for which 
sold." 
Section 601 of the Act provides as follows :— 

"That each manufacturer, producer, or importer 
of any of the articles enumerated in Section six- 
hundred shall make monthly returns under oath in 
duplicate and pay the taxesimposed on such articles 
by this title to the collector of internal revenue 
for the district in which is located the principal 
place of business. Such returns shall contain in- 
formation and be made at such times and in such 
manner as the Commissioner of Internal Revenue 
with the approval of the Secretary of the Treasury. 
may by regulations prescribe." 
While it appears by Section 601 that the tax is to be 
paid by the "manufacturer, etc.; it is doubtless contended 
that the manufacturer is merely the collecting agent and 
that the purchaser is the person ultimately liable under the 
act. Whether this contention be correct or not, and 
whether the tax be considered as operating on the contract 
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of sale or upon the thing itseH which is sold, I am of the 
opinion that the Commonwealth is not liable for the tux. 

No rule of law is better settled than that the Federal 
Government is without authority to tax the means, agencies 
and instrumentalities of a state. This proposition was pre- 
sented in Buffington v. Day, 11 Wal. 113 (20 L. Ed. 122), 
the precise question being whether an Act of Congress 
could so operate as to tax the salary of a State judge. It 
was held the statute could not so operate. The court on 
page 126 et seq. saying: 

■'Two of the great departments of the govern- 
ment, the executive and legislative, depend upon 
the exercise of the powers, or upon the people 
of the states. The Constitution guarantees to the 
states a republican form of government, and pro- 
tects each against invasion or domestic violence. 
Such being the separate and independent condi- 
tion of the states in our complex system, as recog- 
nized by the Constitution, and the existence of 
which is so indispensable, that, without them, the 
general government itself would disappear from 
the family of nations, it would seem to follow, as 
a reasonable, if not a necessary consequence, that 
the means and instrumentalities employed for 
carrying on the operation of their governments for 
preserving their existence, and fulfilling the high 
and responsible duties assigned to them in the 
Constitution, should be left free and unimpaired; 
should not be liable to be crippled, much less de- 
feated by the taxing power of another government, 
which power acknowledges no limits but the will 
of the legislative body imposing the tax. 
********* 
And if the means and instrumentalities employe"! 
by that government to carry into operation the 
powers granted to it are necessarily, and, for the 
sake of self-preservation, exempt from taxation by 
the states, why are not those of the states depend- 
ing upon their reserved powers, for like reasons, 
equally exempt from Federal taxation? Their un- 
impaired existence in the one case is as essential 
as in the other. It is admitted that there is no 
express provision in the Constitution that pro- 
hibits the general government from taxing the 
means and instrumentalities of the states, nor is 
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there any prohibiting the states from taxing the 
means and instrumentalities of that government. 
In both cases the exemption rests upon necessary 
implication, and is upheld by the great law of self- 
preservation ; as any government, whose means 
employed in conducting its operations, if subject to 
the control of another and distinct government, can 
exist only at the mercy of that government. Of 
what avail are these means if another power may 
tax them at discretion?" 
The same rule is stated by Cooly on Constitutional Lim- 
itations, P. 681 et seq. On page 682 it is said: — 

"It follows as a logical result from this doctrine, 
that "if the Congress of the Union may constitu- 
tionally create a Bank of the United States, as an 
agency of the national government in the accom- 
plishments of its constitutional purposes, any 
power of the States to tax such bank, or its prop- 
erty, or the means of performing its functions, un- 
less with the consent of the United States, is pre- 
cluded by necessary implication. 

"If the States cannot tax the means by which 
the national government performs its functions, 
neither, on the other hand and for the same rea- 
sons, can the latter tax the agencies of the State 
governments." 
And to the same effect is Pollock v. The P'armers' Loan 
& Trust Co., 157 U. S. 429. 39 L. Ed. 759. 

I can see no distinction in principle between the salary 
of a state officer and a contract of purchase or the thing 
purchased, one may be just as much a means by which the 
Government performs its functions as the other; and it the 
Federal power of taxation be conceded in one instance 
where shall the tine be drawn. On principle they must 
stand or fall together and I am of the opinion and vou are 
now so advised that the Commonwealth is not liable for 
the tax sought to be imposed on the truck before men- 
tioned. 

While the Commonwealth might agree to assume the 
payment of such a tax, I find no evidence of such an agree- 
ment, every inference from your correspondence and the 
company's invoice is to the contrary. 
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Practice of optometry — Limited examination. 

Under the Act of March 30, 1917, the two years of practice in 

optometry, necessary to entitle an applicant for license to take 

the limited examination provided for in the Act, are not restricted 

to the two years immediately preceding the passage of the Act. 

Attorney General's Department. Opinion to Dr. Chester 
H. Johnson, Secretary, Board of Optometrical Education, 
Examination and Licensure. 

CoLiixs, Deputy Attorney General, November 23, 1917. 

There was duly received your communication of the 10th 
inst., to the Attorney General, requesting an opinion as to 
whether a party who practiced (Optometry "from 1899 to 
November 1915," but was not engaged in the practice 
thereof between this latter date and March 30, 1917, the 
date of the approval of the Act regulating the practice of 
Optometry, is entitled to take the limited examination pro- 
vided in said Act. 

Section 5 of said Act, No. 10, approved March 30, 1917, 
P. L. 21, provides, inter alia, as follows: 

"Any person who has been engaged in the prac- 
tice of optometry in this Commonwealth for two 
full years prior to the passage of this act, or, for 
one year in this, and for the year preceding it in 
another State, and is of good character, shall be 
entitled to take a limited examination." 
The question here, therefore, turns upon the point 
whether the two years of practice required to entitle one to 
take the limited examination must be the two years im- 
mediately preceding the passage of the Act, or may be any 
two years prior thereto. The word "prior." as used in the 
Act, is synonymous with the word "previous," In the 
framing of the above provision it was evidently the legis- 
lative thought that the prescribed limited examination 
would constitute a sufficient test of qualification to entitle 
one to a license to practice optometry, where the applicant 
therefor had had the benefit of two years of experience in 
such practice. 

It would seem, therefore, that it would not be generally 
material whether such practice had been engaged in for the 
two years immediately prior to the passage of the Act or 
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SO engaged in for any other like period. The experience 
gained in such latter instance might fulfil the purpose or 
spirit of the Act quite as well as in the former. In my 
opinion, it would be too strict an interpretation to hold that 
the said period of practice must be embraced within the 
two years immediately preceding the passage of the Act, 

It may be noted that in the case of the one year of prac- 
tice in another State allowable to make up the required two 
years it is provided that it must be "for the year preceding" 
the year in this State. This fixes the year in another state 
definitely with reference to the one in this Commonwealth. 
Presumably, if it had been the intent to restrict the said 
two years to those immediately preceding the passage of 
the Act such intent would have been likewise couched in 
express terms. 

It is conceivable that there may be cases where the two 
years of practice were so remote or long past as not fairly 
to be construed as coming within the scope or spirit of the 
above provision. The practice as required to -warrant one 
to take the limited examination must be such as is defined 
in Section 1 of the Act. In other words, it must be the 
"practice of optometry" as the same is therein defined and 
not as it may have been understood or practiced at some 
previous period thereto. The burden is on the one claiming 
the right to take a limited examination to show that he has 
actually had two full years of practice, and the duty rests 
with the Board of Optometrical Education, Examination 
and Licensure to determine and find said fact. Where the 
claim for a limited examination rests upon a practice long 
anteriortothepassageof this Act, there should be a very rigid 
scrutiny by the Board to ascertain whether there had been 
two full years of the practice of optometry actuallv engaged 
in as a business or vocation and not merely some desultory 
or intermittent work of that general nature. 

You are therefore advised that the two years of practice 
required to entitle one to take a limited examination are 
not necessarily restricted to the two years immediately 
preceding the passage of the Act, but that it would meet 
the requirements thereof if such practice had been engaged 
in for any two full years prior to the passage of the Act 
where the practice fiilfilled the definition as laid down in 
Section 1. 

While the question is not specifically raised in your re- 
quest for an opinion, I may state further that I am of the 
opinion that the two years of practice required to entitle 
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one to take the limited examination must be continuous 
years. Such is expressly the case where one year of the 
practice occurs in this State and the other year in another 
State, and we may conclude that the same rule holds pood 
where both years of the practice occur in this State. 

In the specific case occasioning this inquiry, I am of 
the opinion that said party would be entitled to take the 
limited examination provided the Board finds that he was 
actually engaged for two full years continously in the prac- 
tice of optometry as defined in the Act. 



Federal Reserve Banks 
Federal reserve banks — Reports of examination of stale hanks 
or (rust companies. 
There is no legal reason why the report of the examination of 
a stats bank or trust company should not be furnished to the 
Federal Reserve Bank, if the stale bank or trust company so re- 
quests. This request should be made in detail and should be 
evi<lenced by a resolution of its board of directors. 

Attorney General's Department. Opinion to Daniel F, 
Lafean, Commissioner of Banking;. 

Brown, Attorney General, November 28, 1917. 

Answering yours of recent date, in which you submit a 
letter from Mr, R. L. Austin, Chairman of the Federal 
Reserve Bank of Philadelphia, together with copy of letter 
from Parker S. Williams, Esq., (copies of both letters here- 
with) and inquire how far you can go in meeting the views 
of the Federal Reserve Bank, I beg to advise you : 

There is no legal, or other, reason why the report of the 
examination of a State Bank or Trust Company, made by 
your Department, should not be furnished to the Federal 
Reserve Bank, provided the State Bank or Trust Company 
so first requests, and this request should state in detail just 
what it desires your Department to so furnish, and should 
be evidenced by Resolution of its Board of Directors, and 
this and no more should be so furnished. The Act of 1895 
prohibits only the "wilful" giving of publicity to such re- 
ports and should be construed in favor of secrecy, and can 
only be avoided by the written request of the institution as 
aforesaid. 
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VolunteeT police — Appointment— Commissions — Certificate of 
appointment— Filing -Fees— Act of July l8, IQI?. 

The certificate of appointment and oath required to be taken by 
volunteer police, appointed under the Act of July 18, 1917, P, L. 
1068, arc to be filed in the office of the recorder of deeds of the 
proper county, and there is no fee or tax due on account of such 

The governor may issue a separate eerltfieate of appointment 
for volunteer police officer appointed in a county or he may issue 
one certificate for all of such officers appointed for the county. 

The appointment o£ volunteer police officers may be for one 
year or for any specified time during the war with Germany. 

Attorney General's Department. Opinion to Martin G. 
Brumbaugh, Governor of Pennsylvania. 

Harc.est, Deputy Attorney General, November 23, 1917. 

Some time ago you transmitted to this Department a 
communication of Lewis S. Sadler, Esq., Executive Man- 
ager of the Committee of Public Safety. 

Mr. Sadler supplemented that communication in a letter 
to me. A letter to this Department upon the same subject 
from George P. Donchoo, County Director of Public Safety 
of Potter County, was also received. 

These communications asit for a construction of the Act 
of July 18, 1917, P. L. 1062, which authorizes the Governor 
to appoint volunteer police. 

The questions wdiich are raised, are: 

1. Whether the certificate of appointment and the oath 
required to be taken may be filed in the Prothonotary's 
office instead of the Recorder's office. 

2. Whether the Recorder is entitled to a fee for filing 
said certificate and oath. 

3. Whether a tax of fifty cents is chargeable for filing 
such paper. 

4. Whether one certificate could be issued for all of the 
appointees in one county. 

5. Whether the Governor could commission to the end 
of the war, instead of for one year, so as to save duplica- 
tions of certificates in the event that the war lasted longer 
than a year. 
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The Act of Assembly above referred to authorizes the 
Governor, upon application, 

"at any time during the continuance of the present 
war with Germany * * * * to appoint and 
commission, at his discretion, such nnmber of vcA- 
unteer police officers, to serve without pay, in the 
several counties, as may be deemed necessary. In 
all cities, boroughs and townships where there is 
a duly constituted police department, or police 
commission, such voluntary police officers shall be 
under, and subject to, the authority and direction 
of such department or commission. In all other 
cases the Governor shall designate and appoint 
such officials, or official, person or persons, to ad- 
vise and direct said police officers and services to 
be by them performed." 

We answer the questions above propounded as follows: 

1. The Act of Assembly provides in Section 2 as follows: 

"All police officers so appointed shall take and 
subscribe the oath provided by Article 7 of the 
Constitution. Such oaths shall be administered by 
an officer duly authorized to administer oaths, and 
shall be filed, together with the certificate of ap- 
pointment, in the office of the Recorder of Deeds." 
It is true, generally speaking, papers are not "filed" in 
the office of the Recorder of Deeds. That office is intended 
for the recording of papers required by law to be there re- 
corded but there is nothing to prevent the Legislature from re- 
quiring these certificates of appointment and oaths to be 
filed in the office of the Recorder of Deeds. The Legisla- 
ture has so determined. Therefore, these certificates and 
oaths must be filed in the office of the Recorder of Deeds. 

2. Mr. Sadler's communication shows that the Recorders 
of the various counties are claiming a fee of at least $1.50, 
of which fifty cents is for a State tax for the recording of 
each such certificate and oath. 

Whether the Recorder is entitled to a fee for filing these 
papers depends upon the law fixing the fees for usch office. 
The Legislature iiad the right to impose a duty on the Re- 
corders of requiring these papers to be filed without exact- 
ing a fee therefor. The Legislature is presumed to have 
known what fees were attached to the office of the Recorder 
of Deeds. No fee is fixed in the Act of July 18, 1917, for the 
filing of these papers. Therefore, the Recorder is not en- 
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titled to any fee for such filing, unless that fee has been 
fixed by some previous Act of Assembly. 

An examination of the Act of Assembly, beginning with 
the Act of 1868, fixing fees for the Recorder of Deeds, 
shows that there has never been any fee fixed for the mere 
filing of a paper in the office of the Recorder of Deeds. In 
the Act of May 3, 1915, P. L. 235, which relates to the fees 
of Recorders of Deeds in counties of over 800,000 and less 
than 1,500.000, it is provided that "the fees for services not 
herein specially provided for shall be the same as for a 
similar service," but upon examination of the Act the fees 
therein provided for are all for recording, verifying and 
noting assignments, etc., on the record, and the language 
quoted must therefore be taken to refer to the same char- 
acter of services, viz., a service attaching to the recording 
of instruments. 

The Act of July 18, 1917 only requires that these papers 
■"shall be filed" in the office of the Recorder of Deeds. The 
term "file" does not imply that the instrument must be 
recorded. 

"A paper is 'filed' when it is delivered to the 
proper officer and by him received to be kept on 
file." 

2 Words and Phrases, page 531. 

There is nothing in the Act of July 18, 1917 which re- 
quires these certificates to be recorded. I am, therefore, of 
opinion that no fee is allowed by law, and therefore none 
can be exacted by the Recorders of Deeds of the various 
counties for the filing of the oaths and certificates pre- 
scribed by the Act of 1917 above referred to. 

3. The Act of April 6, 1830, P. L. 272, provides in Sec- 
tion 4 "that the several Recorders of Deeds shall demand 
and receive for every deed, and for any mortgage or other 
instrument in writing offered to be recorded, fifty cents." ■ 

The certificates of appointment of volunteer police 
officers and the oaths taken by them, when filed in the office 
of the Recorder of Deeds, are not filed for record, and there- 
fore are not "offered to be recorded." 

The Act of 1830 provides only for a tax of fiftv cents upon 
instruments offered for record. It does not authorize the 
Recorder to impose a tax upon instruments "filed" in his 
office. 

I am, therefore, of opinion that no tax of fifty cents can 
be imposed for the filing of the oaths and certificates of 
appointment of volunteer police officers. 
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4. The Act provides that the Governor may "appoint 
and commission, at his discretion, such number of volunteer 
police officers to serve without pay, in the several coun- 
ties, as may be deemed necessary." 

It also provides that "all police officers so appointed shall 
take and subscribe the oath provided by Article VII of the 
Constitution." 

The question of making one commission for all of the 
police officers appointed in one county, was raised, as I 
understand; for the purpose of saving the fees and tax, and 
it may be that the view which we have expressed in this- 
opinion with reference to the fees and tax, makes unneces- 
sary the consideration of this question, but, if for any rea- 
son it be desirable to issue one certificate of appointment 
for all of the volunteer police officers in any county, there- 
is no reason why the Governor should not issue such 
blanket certificate, rather than a separate certificate to each 
appointee. 

5. The Act of Assembly is entitled "An Act authorizing 
the Governor to appoint volunteer police officers during the 
present war with Germany," etc. 

Section 1 provides that upon application the Governor is- 
authorized "at any time during the continuance of the ores- 
ent war with Germany, or in any other war in which this 
Nation may become involved, to appoint and commission, 
at his discretion" such police officers. 

There is nothing in the Act which limits the Governor 
to commission such officers for one year. The intent of the 
Act seems rather to be that they should be commissioned 
during the continuance of the present war with Germany. 
In any event, the power in the Governor is to "appoint and 
commission at his discretion." 

I am, therefore, of opinion that the Governor has the 
power to commission, either for one year, or for any other 
specific time, or "during the continuance of the present war . 
with Germany." 
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Retirement of State Employes. 

Retirement of State Employes — Inspectors of labor and industry. 

An Inspector of Labor and Industry is a State Employe within 
the meaning of the Act of June !4, !91S, P. L. 973, as amended by 
the Act of June 7, 1917, P. L. 559, and is entitled to be retired upon 
compliance with the terms of the Act. 

Attorney Gfeneral's Department. Opinion to 'Martin G. 
Brumbaugh, Governor of Pennsylvania. 

Hargest, Deputy Attorney General, December 18, 1917. 

This Department is in receipt of your favor of the lOth 
inst. enclosing application of Annie E. Leiscnring, inspector 
of Labor and Industry, for retirement, under the provisions 
of the Act of June 14, 1915, P. L. 973, entitled: 

'An Act to provide for retirement of State em- 
ployes, permanently disqualified by reason of 
physical or mental disability to perform their of- 
ficial functions and duties, with half pay, under 
certain conditions, during the remainder of their 
lives, except State employes whose retirement has 
been or shall be otherwise provided for, and the 
filling of vacancies caused by such retirement," 

as amended by the Act of June 7, 1917, P. L. 559, setting 
forth that she has served continuously as a Deputy Factory 
Inspector and Inspector of the Department of Labor and 
Industry since June 1893, and is sixty-six years old, and 
offering to hold herself in readiness to perform such special 
duties in such ways as she may be reasonably able to do, 
as may be assigned to her after her retirement. Her ap- 
plication is accompanied by a certificate from her physician, 
W. Frederick Herbst, M. D. that her physical condition is 
such that she cannot attend to her duties as an Inspector of 
the Department of Labor and Industry, and a certificate 
from Mr. Lew R. Palmer, Acting Commissioner of Labor 
and Industry, that her statements relative to her service 
under the Commonwealth, are correct. 

Yoa ask to be advised whether these papers are in proper 
form, in accordance with the Act of June 7. 1917, and 
whether Mrs. Leisenring is eligible for retirement under the 
Act. 
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I beg to advise yoti that in my opinion, Mrs. Leisenring 
is such a State employe as is contemplated by the Act of 
June 14, 1915, as amended, supra, and as she has served in 
office as such State employe for twenty years, or more, and 
has reached the age of sixty-six years, is eligible for retire- 
ment under that Act. 

In my judgment, the application is in proper form and the 
correct preliminary steps have been taken, in accordance 
with the At;t. It is now your duty to satisfy yourself either 
from the evidence submitted to you with the application, 
or such further investigation and medical evidence as you 
may deem necessary, as to whether Mrs. Leisenring, by 
reason of physical disability, is permanently incapacitated 
from performing her regular official duties, and if you are 
of opinion based upon satisfactory medical evidence that she 
is so permanently incapacitated, you should notify her of 
your opinion, in accordance with the Act. If, within thirty 
days after the receipt of such notice Mrs. Leisenring shall 
resign, she will be entitled to receive during the remainder 
of her life, or during the continuance of such disability, one- 
half the salary which she would have received had she re- 
mained in active service. As she is now receiving $2,000 
per year, she would be entitled upon such resignation, in 
accordance with the provisions of the Act, to receive $1,000 
per year during the remainder of her life, or during the con- 
tinuance of her physical disability. 



Mothers' Assistance Fund, 
Mothers' assistance fund — Children with separate estates. 
Payments from the Motliers' Assistance Fund should not be 

made where children have separate estates. 

Attorney General's Department. Opinion to Mrs. Helen 
Glenn Tyson, State Supervisor, Mothers' Assistance Fund. 

KuN, Deputy Attorney General, December 19, 1917. 

I am in receipt of your letter of the 6th instant, with copy 
of your notice (November 1917) to the Boards of Trustees, 
Mothers' Assistance Fund, advising, in effect, that grants 
are not to be made in cases where the children have Sepa- 
rate estates and suggesting that in those cases allowances 
for maintenance and support of children should be procured 
from the Orphans' Courts. 
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You state that these rulings were compiled after a study 
of other Mothers' Pensions Laws of the United States, the 
practical application of these laws and also from a careful 
study of petitions that have been granted in this State by 
the County Boards previous to the appointment of a State 
Supervisor. 

You ask to be advised as to the legality and propriety of 
your rulings. 

It is to be remembered that the Mothers' Pension Acts 
were passed primarily and solely for the support and main- 
tenance of indigent mothers and their children, under the 
limitations contained in the Acts. 

The Act of April 29, 1913, P. L. 118, was passed to pro- 
vide for monthly payments "to indigent, widowed or aban- 
doned mothers for partial support of their children in their 
own homes." (Section 1.) 

For the reason that the class, though in all respects 
worthy, was entirely too large and comprehensive, and suffi- 
cient fands could not be provided to extend to such a large 
class, the amending Act of June 18, 1915, P. L. 1038, was 
passed, by which payments were limited to women "whose 
husbands are dead or permanently confined in institutions 
for the insane * * * as aid in supporting their children 
in their own homes." (Section 1.) 

It is to be noted that both in the original Act and in the 
amendment it is provided that the payments are to be made 
to aid in the support of children. 

Your attention is also called to Section 3 of the Amending 
Act of 1915, which provides: 

"The trustees shall in no case recommend pay- 
ment until they are satisfied that the recipient has 
proven her character and ability and that for de- 
cent maintenance of her children in her own home 

monthly payments are necessary • * * " 

It becomes, therefore, apparent, after a consideration of 
these references, that it would be highly improper to divert 
the public funds for the maintenance of children who have 
estates of their own from which allowances for their support 
may be procured. The legislative intent, as indicated by 
the Amending Act restricting the class to which these pay- 
ments may be made, is clear, that they should be authorized 
and made only in the most worthy cases and where there is 
actual dependency. 
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While it is perhaps very laudable and natural as well, for 
a mother to endeavor to conserve any estate that her chil- 
dren may have, for their future use and benefit, and no 
doubt many mothers make extreme sacrifices in order to do 
so, this entirely proper desire on their part should not be 
considered so as to influence the administration of this great 
public charity, which should be limited in its application to 
cases of really indigent mothers having actually dependent 
children. 

You are advised, therefore, that both under the express 
language of the Mothers' Pension Acts of 1913 and 1915 and 
their manifest intent and spirit, you were fully justified in 
making the ruling referred to. Indeed, it may be added that 
it was your duty as State Supervisor to make the rulings. 



;obyGoO<^lc 



D.oiiiz«iB,Google 



INDEX 

ACTS OF ASSEMBLY 
CONSTRUED 

1864 Aug. 25, Elections ZGZ 

1891 Juno 2, Anthracite Mine Code, 150 

1901 Feb. 9, Increase of Capita! Bi/jck Ill 

1901 May 8. Bonus on Capital Stocl: 1, 5, G, 12 

1901 June ZO, Trad-!! Marks 217 

1905 May 2, Inspection of Doilcrs 113 

1911 Juno 1, lnsai-an;o 51 

1911 June 1, Insurance 61 

1911 June 1, Insurance 24G 

1913 May 1, Sale of Mattresses .31 

1913 June 2, Labor 29 

1913 Juno 17, Corporations 25 

1913 July 7, Motor Vehicles 72 

1013 July 24, Weights and Measures, S.l 

1913 July 25, Feiuitle Labor L:-.w 282 

1915 :.Iay 13, Chi:d LaJor Law 2G5 

1915 May 14, Practice Act 40. 179, 318 

1915 May 14, Mattresses 31 

1915 June I, Convict Labor 253 

1915 June 7, Esdicats, 95, 102, IOC 

1915 June 14, State Employes 255 

1915 Juno 18, Non-Pai-t;s'.in Nominatxnc 303 

1917 June 7, State Employes, 241 

ACTIONS 

Judgment of ncn-pros. — Practice Aet of 1915. 

Yosclowitz vs. Harrlsb-jrs Gaa Co., 313 

administrator:; and Ex::c'JTonij 

Duty to l!lo nvcntcry— I cwcr of Cc mm on wealth to ccnipcl the 
filing of an invcntorv. 

Attorney G-:il7.-! s Decision 2C1 

AFFIDAVIT 07 D3r:iN3E 

Plaintiff's rrpiv— A t of Kay 14, 1915. 

Wild? vs. McEsinr:er, „ . 179 

ALDERMAN 

See Juflticc of t'l': Pc';oc. 
ASSIGNED ESTATES 

Preference to rr-ditora — l^^i deuce 

Assigned E&tatc of Theodore G. Garman, 184 



D.gitize<)t.yG00glc 



ii DAUPHIN COUNTY REPORTS Vol. 20 

Index 

AUDITOR GENERAL 
Audit of Books 

Attorney General's Decision 120, 132 

AUDITORS 

Findings of Fact — Receivers — ARreement as to Compensation 
Com. vs. Farmers' Mutual Fire Ins. Co., 123 

BANKS AND BANKING 

Federal reserve banks— Reports of examination of 8tat« banks or 

tnis'. companies. 

Attorney General's decision 333 

Incorporation — When banks may begin business. 

Attorney General's decision, 231 

Liquidation. 

Attorney General's decision 148 

National banks. — Escheat. 

Columbia National Bank vs. Powell 102 

Reserve fund — Federal Reserve Bank notes. 

Attorney General's decision 166 

BOILERS 

Inspection of boilers used in oil well operations. 

Attorney General's decision 113 

BONUS 

See Corporations 

BOROUGHS 

Ordnances — Repeal - 

Thompson, ct al, vs. Snyder et al, 135 

Ordinances — Streets — Paving Contracts 

Blanning, et al. vs. Williamstown, el al, ^55 

BRIDGES 

Damage by flood — Report of viewers — Reconstruction. 

In re Bridge over Cowanesque River, 305 

licbuilding — Public Highways, 

In re Bridge across Muddy Creek 24 

BUILDING AND LOAN ASSOCIATIONS 

Cannot contract with insurance company for insurance of share 
holders. 

Attorney General's decision 74 

Investments — Office buildings. 

Attorney General's decision 295 

Rowers and duties of secretary — Conveyancing, 

Attorney General's decision, 324 

BUREAU OF MARKETS 

Commission on sale of agricultural products 

Attorney General's decision, 322 

CAPITAL STOCK 

Bonus 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS iii 

Index 

Attomej' General's decision, : . . . . Ill 

Increase of capital stock of casualty company after certificate of 
Insurance Commissioner authorizing transaction of busineR^. 

Attorney General's deciaion, 65 

Tax on — Foreign corporations—Jimployment of capital in Pennsyl- 

Com. V8, Andrews & Hitchcock Iron Co^ 143 

CHILD LABOR 

Employment of minors in saloons or bar-rooms where alcoholic 
liquors are sold. 

Attorney General's decision, 235 

CITIES 

Cities of the third class. — Streets — Opening — Tender of security. 
In re Opening of Front St., Harrisburg, 251 

COLLATERAL INHERITANCE TAX 

Discount for prompt payment. — Tax erroneously paid. 

Attorney General's decision 191 

Inheritance of illegitimates from their mother. 

Attorney General's decision 147 

COMMERCIAL FERTILIZERS 

License fees. 

Attorney General's deciaion 233 

COMMISSIONER OF BANKING 

Powers — Corporations — Directors — Acknowledgment of communi- 
cations from Commissioner of Banking. 

Attorney General's decision, 198 

CONSTITUTIONAL LAW 

Act of June 7, 1915 — Titile of Act. 

The Union Trust Co., of Pittsburg vs. Powell, 95 

Judicial apportionment— Act of Apr. 24, 1917. 

Noecker vs. Woods 187 

Special legislation — Appropriation for return of collateral inherit- 
ance tax erroneously paid. 

Attorney Gcnernra decision, 68 

The Act of June 7, 1915 is not special legislation. 

Germantown Trust Co. vs. Powell, lOG 

CONVICT I^BOR 

Profit on goods manufactured. 

Attorney General's decision 253 

CORPORATIONS 

Bonus on increase of capital stock 

Attorney General's decision Ill 

Change of name — Power of court. 

Peoples Trust Co., of Pittsburgh vs. Woods 288 

Domestic — Obligations — Trustees — Resident and non-resident — 
Charitable or religious. 

Attorney General's decision 25 

Foreign corporations — Bonus on capital employed in Pennsylvania. 



D.gitize<)t.yG00glc 



iv DAUPHIN COUNTY REPORTS Vol. 20 

Index 

Com. vs. Imperial Pneumatic Tool Co., 1 

Foivigm Corporations — Bonus on capital employed in Pennsylvania 
— The word "capital" as used in Act of May 8, 1901. 

Com. VB, Diamond Rubber Co. of New York, 5 

Foreign corporations — Ronus on capital employed in Pennsylvania. 

Com. VB. SchwaFschild&Sulsberger Co. of America, G 
Foreign corporations — Bonus on capital employed in Pennsylvania. 

Com. VB. United Cigar Stores Co., 12 

Foreign corporations — Bonus on capital employed in Pennsylvania. 

Com. vs. The Hoover and Smith Co 80 

Foreign corporations — Bonus on capital employed in Pennsylvania. 

Com. vs. Williameport Rail Co 83 

Foreign corporations — Tax on capital stock — Employment of cap- 
ital in Pennsylvania. 

Com. vs. Andrews & Hitchcock Iron Co. 143 

Obligations of domestic corporations issued to non-resident trus- 
teee for residents of Pennsylvania — Taxation. 

Attorney General's decision, 131 

Eight of stockholders to intervene in suits by or against the cor- 
poration. 

Com. VB. Pension Mut. Life Ins. Co., 51 

Rooms and buildings where labor is employed — Stockholders as 
employes. 

Attorney General's decision 29 

State highways — Use of by corporations 

Attorney General's decision 308 

Suits for the collection of taxes — Stale claims. 

Attorney General's decision 211 

. COURT AND JURY 

Province of court and jury — Verdict. 

Messingcr vs. MaasachuBetlB Bonding & Ins. Co., 168 

. CRIMINAL LAW 

Indictment — Trial — Time for preparation. 

Com. vs. Lane, 230 

Inquiry into mental condition of persons under sentence of death 
— Powers of Governor. 

Attorney General's decision, 63 

DEEDS 

Consideration — Parol evidence 

Rettew vs. Long i 182 

Deeds unlawfully obtained after delivery and held by grantor — 
Equity. 

Keefer et al, vs. Keefer 14 

DELAWARE RIVER 

Toll bridges over — Joint acquisition by Pennsylvania and New 

Attorney General's decision, 202 

DEPUTY COMMISSIONER! OF BANKING 
Powers of. 

Attorney General's decision, 87 



;obyGoO'^lc 



1917 DAUPHIN COUNTY REPORTS v 

Ittdex 

ELECTIONS 

Right of suffrage of soldiers in military service. 

Attorney General's decision 283 

ELECTRIC LIGHT COMPANIES 
Taxation — Gross receipts. 

Com. va. Harrisburg Power Co., 152 

EMPLOYMENT BUREAU 

Industrial di aputes — S t ri ke s — Lock outs. 

Attorney General's decision, 193 

EQUITY 

Deeds unlawfully obtained after delivery and retained by grant- 
or — Surrender. 

Keefcr, et al, vs. Keefer, 14 

Escheat — I n juncti on — J uri sdicti on. 

Union Trust Co. of Pittsburg va. Powell 95 

Injunction — State officers. 

Germantown Trust Co. vs. Powell, 106 

* Jurisdiction — Act of June 20, 1901 

The Chaa. E. Hires Co. vs. Beuwer 217 

Payment for paving streets of a borough — Injunction. 

Blanning, et al, vs. Williamstown, et al, 15.^ 

Repeal of borough ordinances. 

Thompson, et al, vs. Snyder, et al 135 

Equity— Jurisdiction — Constitutionality of Act of June 7, 1915. 

The Union Trust Co. of Pittsburgh vs. Powell 95 

National banks are subject to the Act of June 7, 1915. 

Columbia National Bank vs. Powell 102 

The Act of June 7, 1915 is not special legislation — Does not vio- 
late the 14th amendment of the Federal Constitution. 

Germantown I'rusl Co. vs. Powell, 106 

EVIDENCE 

Deeds — Consideration — Parol evidence. 

Beltew va. Long 182 

FEMALE LABOR LAW 
Women as car cleaners. 

Attorney General's decision 282 

FOREIGN CORPORATIONS 

Sec Corporations. 
GAME a)MMISSIONERS 
Powers. 

Attorney General's decision 279 

Appropriations — Lapse. 

Attorney General's decision, 69 

GOVERNOR OF PENNSYLVANIA 

Power to fill vacancy in office occasioned by failure of Senate to 
confirm nomination made by Governor. 

Com. vs. Snyder 297 

Power to inquire into the mental condition «f condemned persons. 
Attorney General's decision 63 



D.gitize<)t.yG00glc 



vi DAUPHIN COUNTY REPORTS Vol. 20 

Index 

HIGHWAYS 

Borough streets tarming part of state highways — Reconstruction 
and repair. 

Attomej' General'H decision 319 

State Highways — Reconstruction. 

Attorney General's decision, 276 

State highways — Maintenance and repairs — 'Powers and duties of 
State Highway CommiaBioner — Streets in boroughs, 

Dougherty et al, vs. Black, 289 

Streams — Public highways — Evidence. 

In re Bridge acroBs Muddy Creek, 24 

Use of state highways by corporations — Powers of State Highway 
Commissioner. 

Attorney General's decision, 308 

HOSPITALS 

Reimbursement for treatment of injured employes. 

Attorney General's decision, 18 

HOUSE OF REPRESENTATIVES 

Pay of employes — Clerk and stenographers to speaker. 
Attorney General's decision 88 

HUSBAND AND WIFE 

Liability of husband for judgment against wife in an action for 
slander. — Sheriff's interpleader. 

Attick VB. Bear, 181 

INSURANCE COMMISSIONER 
Duties 

Attorney General's decision, 125 

Powers of. 

Com. vs. Pension Mut. Life Ins. Co., 51 

INSURANCE. 

A life insurance company cannot issue contract providing for the 
payment of policy benefits to an association for a specific purpose. 

Attorney General's decision 74 

Bonds to indemnify retail Hquor dealers. 

Attorney General's decision, 245 

Casualty companies — Increase of capital stock after certificate 
of Insurance Commissioner authorizing transaction of business. 

Attorney General's decision, 65 

Insurance and surety companies doing business in other states — 
Deposits of securities — Duties of State Treaurer — Duties of Insurance 
Commissioner. 

Attorney General's decision, 125 

Right of stockholders of life insurance company to except to de- 
cree of dissolution. 

Com, vs. Union Casualty Ins. Co., 50 

Right of stockholders of life insurance company to except to de- 
decree of dissolution. 

Com. vs. Pension Mut. Life Ins. Co., 51 

Underwriters' Associations — Power of Insurance Department, 
Attorney General's decision, , 270 



D.gitize<)t.yG00glc 



1917 DAUPHIN COUNTY REPORTS vii 

Index 

Underwriters' Associations — Constitution and by-laws. 
Attorney General's decision, 272 

JUDICIAL APPORTIONMENT 

Constitutional law — Act of Apr, 24, 1917. 

Noecker vs. Woods, 187 

JURY 

Negligence — Question for jury. 

McGill vs. Middletown Car Co., 1«9 

JUSTICE OF THE PEACE 
Appeal s — Costs. 

Stambaugh, et al., vs. DeShong 213 

Cannot take his own affidavit. 

Attorney General's decision, 61 

LABELS 

Registration of labels, trade marks and trade names. 
The Chas. E. Hires Co. vs. Reuwer, 217 

MANDAMUS 

Parties — Remedy at law — Title to office — Appointment to fill va- 
cancies occasioned by failure of senate to confirm nomination made 
by the Governor. 

Com. vs. Snyder, 297 

MATTRESSES. 

Sale — Name of manufacturer. 

A ttornej General's decision 31 

MEASURING PUMPS 

Inspection — Notice of Sale. 

Attorney -Generara decision 85 

MINES AND MINING 

Anthracite coal mines — Hours of labor of employes. 

Attorney General's decision, 91 

Hoisting engineers — Act of June 2, 1891. 

Attorney General's decision 150 

Mine foremen — Certificates of qualification. 

Attorney General's decision, 242 

MOTHERS' ASSISTANCE 

Fund — Children with separate estates. 

Attorney General's decision, 339 

MOTION PICTURES 

Powers of board of censors — Recall of approval. 

Attorney General's decision, 236 

MOTOR VEHICLES. 

Lights— Act of July 7, 1913. 

Com. vs. Kiester 72 



D.gitize<)t.yG00glc 



yiii DAUPHIN COUNTY REPORTS Vol. 20 

Index 

NEGLIGENCE 

Questions for Jury, 

McGill VB. Middletown Car Coa 169 

NEW TRIAL 

Indictment — Trial — Time for preparation. 

Com. V8. Lane 230 

NOMINATION OF CANDIDATES 

Petitions — Filing — Time — Power of Court. 

Hulings vs. Woods, 260 

Petitions — Filing 

Twibill vs. Woods, 266 

Sole nominee— Act of June 18, 1915. 

Lamorelle, et al, vs. Woods, et al 302 

NOXIOUS ANLMALS 

Destruction of — Bounty — Reimbursements of counties. 
Attorney General's decision, 238 

NURSES 

Examination — Regi strati on . 

Attorney General's decision, 119 

OLEOMARGARINE 

Sale by agents of foreign manufacturers. 

Attorney General's decision, 213 

OPTOMETRY 

Practice of optometry — Limited examination. 

Attorney General's decision, 331 

PENAL INSTITUTIONS 

Superintendents of manufacture — Salaries. 

Attorney General's decision, 257 

PRACTICE 

Actions — Judgment of non-pros.— Practice Act of 1915. 

Yoselowitz vs. Uarrisburg Gas Co., 318 

Actions of assumpsit and trespass in courts of comnion pleas. 

American Lumber & Mfg. Co. vs. Chayne, 40 

Affidavit of defense — Plaintiff's reply. 

Wilde vs. Messinger, 179 

PUBLIC OFFICERS 

Workmen's Compensation Referees and their clerks. — Increase of 
salaries. 

Attorney General's decision, 160 

PUBLIC SCHOOLS 

County superintendents — Salaries — Increase of salary during term. 

.\ttorncy General's decision, 292 

REAL ESTATE TITLE INSURANCE COMPANIES 
Tax on- g-ross premiums. 

Attorney General's decision, 211 

RECEIVERS 



D.gitize<)byG00glc 



1917 DAUPHIN COUNTY HEPORTS ix 

Agreemeot as to compensation. 

Com. TS. Farmers' Mutual Fire Ins. Co^ 123 

SHERIFF'S INTERPLEADER 

Liability of husband for judgment against wife in an action for 
Blander. 

Attick Ts. Bear, 181 

STATE EMPLOYES 

Meaning of term — Retirement. 

Attorney General's decision, 255 

MIUTARY SERVICE 

Attorney General's decision 241 

Military and naval service — Payment of salary to dependents. 

Attorney General's decision, 218 

Retirement — Inspectors of labor and industry. 

Attorney General's decision, 338 

STATE HIGHWAY COMMISSIONER 

Powers and duties— Streets of boroughs. 

Dougherty, et al, ts. Black. 289 

Powers — Control of state highways. 

Attorney General's decision, 308 

STATE HIGHWAY DEPARTMENT 

Tollhouse buildings purchased hy State Highway Commissioner 
— Control. 

Attorney General's decision, 159 

STATE OFFICERS 

Injunction. 

Germantown Trust Co. vs. Powell, 106 

STATE OFFIQALS AND EMPLOYES. 
Traveling expenses. 

Attorney General's decision, 34 

STATE PHARMACEUTICAL EXAMINING BOARD 

Retail drug licenses — Certificate of competency. 

Attorney Ceneral's decision, 93 

STATE REPORTS 

Sale of State Reports and Superior Court Reports. 

Attorney General's decision, 117 

STATE TICEASURER 

Duties — Insurance Companies. 

Attorney General's decision, 125 

STATE WORKMEN'S INSURANCE BOARD 
Surplus fund. 

Attorney General's decision, 196 

STATE WORKMEN'S INSURANCE FUND 



D.gitize<)t.yG00glc 



X DAUPHIN COUNTY REPORTS Vol. 20 

Index 

DepositorieB of funds belon^ng to. 

Attomej GenerBl's decision, 108 

STMKES 

See Employment Bureau. 
SUPERIOR COURT REPORTS 

Sale of. 

Attorney General's decision, 117 

TAXES AND TAXATION 

Corporations — Suits for the collection of taxes — Stale claims- 
Real estate title insurance and trust companies. 

Attorney General's decision 211 

Corporations — Obligations — Charitable or religious. 

Attorney General's decision, 25 

Electric light companies — Grgss receipts. 

Com. Ts. Harrisburg Power Co., 152 

Federal taxeB — Tax on agencies and instrumentalities of a state. 

Attorney General's decision, 327 

Obligations of domestic corporations issued, to non-resident trus- 
tees for residents of Pennsylvania. 

Attorney General's decision 131' 

Tax on capital stock of foreign oorporations. 

Com. VB, Andrews & Hitchcock Iron Co., 143 

TRADE MARKS 

See Labels. 
TRUST COMPANIES 

Tax on gross premiums. 

Attorney General's decision 211 

VOUNTEER POLICE 

Appointment — Commissions — Certiiicate of appointment — Filing 
— Fees. 

Attorney General's decision 334 

WORKMEN'S COMPENSATION 

Accident — Injury — ^Violence to the physical structure of the body. 

Boiler vs. Drueding Brothers, et al, ,.,.' 78 

Course of employment. 

Calderwood vs. Altoona, 45 

Dependency. 

Hall, et al, tb. Pittsburgh Coal Co., 22 

Hearsay evidence. 

Botto, et al, vs. Hamilton 57 

Power of Board to compel production of records of Department 
of Health — Power to require doctors in charge of dispensaries to tes- 
tify. 

Attorney General's decision 325 

Review of findings of fact of compensation board by court. 

Hoagland vs. Berwind- White Coal Mining Co., ...48 
Salaries of referees and clerks — Increase — Public officers. 

Attorney General's decision, 160 



///■■ _,:...., Google 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



iGooi^le 



4 



D.oiiiz«iB,Google 



D.oiiiz«iB,Google 



